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- A S$ th&Lawof God is the guide, and conducter of 
al 266d men; and the Law of Nature, deduced 
1 from Gods eternal Law, the Rule of all his Crea- 
tures; So Humanes Laws, depending on both theſe, 

are the guards of Magiſtrates;/ and virtuous men; yea; the 
very Spirit, and ſinewes ef every State in the Wofld. For 
all humane Laws have their dependency upon theLaws of God, 
who is the great Law-· giver j from which fountain and origin, 
they all proceed # And the: neerer our Copies draw to that 
original, the better they are, and the more likely to continue. 
And therefore divine Plato affirmeth, That no man, though ,, 


ato lib. 4. d 


the moſt excellent of wit, off the moſt prudent, and beſt pra- L 


ctiſed in affairs of State, can be able without the inſpiration 
and aſſiſtance of God, to make ſufficient Laws, for eſtabliſhment 
of a Commonwealth. But that as brute Beaſts, cannot be well 
governed by Beaſts, without the help of Man; fo Man can- 


not be well and happily governed by Man, without the help 5 


of God. 


Saint Auguſtine ſays, That thoſe Societies of men, wherein 5: Aug. it:4: 


Law and Juſtice bear not ſway, cannot properly be called 
Commonvwealths, but Magna Latrocinia, great Contederacies 
of Thieves : And truly, if there were no Laws made; not ob. 
ſer vation of thoſe that are made, all Societies of Men, all hap- 

pineſs, and contentment in this life, would be taken away; 
and every State, and Commonwealth, would fall to the 
ground, and diſſolve. For there can be neither foundation 
building nor continuance of any Commonwealth, without tlie 


Civitat. Det. 


Rule, Level, and Square of Laws. Whuch therefore Plato calls Pinot. 4. 4 
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the Soul, that gives form and life to the common-wealth, 
and the anchor that ſtayeth and aſſureth it. There was a 
time, ſaith Juſtin of Athens, Quando nullæ Civitati Leges erant, 
quia Libido Regunt pro legibus habebatur. When the City was 
without Laws, becauſe the Wills of Kings were Laws. And 
therefore Ariſtotle arguing, whether it were better for a Com- 
mon · wealth to be governed by good Laws, or by the will of 


the beſt man, prefers the government of Laws, alledging the 


Law to be a pure and clear underſtanding, whereas the un- 
derſtanding of the beſt man is joyned with paſſion, whereby it 


may be corrupted, and therefore concludes, where the Law 


governs, there God governs with the Law, but where man 
governs, (tho never ſo wiſe and prudent) there a cruel beaſt 
governs with him ( to-wit Paſſion) which many times ob- 
ſcures his underſtanding, and perverts his will. And certainly 
this was the great reaſon, that when people faw to live by one 
mans will, would become the-cauſe of all mens miſery, thar 
did neceffitate them, to eſtabliſh ſettled Laws, wherein men 
might ſee their duties, and to tranſmit thoſe Laws to poſteri- 
ty, that they which ſhould come after, might not alter thoſe 
foundations, on which the State was firſt laid; but that as Ma- 
giſtrates did govern the people, fo the Law ſhould direct and 
govern the Magiſtrate, according to that of Tally, ut Magiſtra- 
tus praſunt populo, fic leges magiſtratibus præſunt. 

- The Ancients, faith Sir Valter Rawleigh (tho barbarous ) 
eſteemed ſo highly the benefit of Laws, that amongſt them, 
thoſe that were the firſt founders of Laws were honoured as 
Gods, and the reſt that made either additions, or corrections, 
were commended to all poſterity for men of no leſs virtue, 
and no lefs liberally beneficial to their Country, than the 
the greateſt and moſt proſperous Conquerors that ever gover- 
ned them. And if ſo honourable a Teſtimony was given even 
by the Heathens, of thoſe that promoted their Laws; what 
black character does that generation of men deſerve, who 
think themſelves wiſer than the Law, and do not only op- 
pugn and caluminate our Laws and its profeſſors, and 
think it a burden to be circumſcribed within the bounds 


thereof, bur under colour of adyancing liberty, would abro- 
gate 


The Epilile Dedicatory. 
gate all our Laws, and think them worthy of no better en- 
rertainment amongſt us, than Jehoiabhim gave to Jeremiah's Ferimich 
Propheſies, who cut the Roll in pieces and threw it into the 49-35. 
fire. Theſe mens pretences being like Caligula's, (when he in- Lt 
tended the burning all Law-books that were extant) That e- 
quity would run clearer, and Juſtice, be quicker, when the 
niceties and perplexities of the Law were gone. But the Hi- 
ſtory ſays, non ſuit tam diuturnum e jus Imperium, ut efficere po- 
tuerit, quod meditabatur. His Reign did not laſt fo long to ex- 
ecute what he did intend. And what is true in the Hiſtory, 
hath Jikewiſe proved true in the parallel. For if theſe great 
Oppugners of our Law had not been ſtopt in theit Carere, by 
the wiſdom and fore. ſight of the ſupream Magiſtrate, they , 4 
would have proved not unlike to Lycurgus, who being caſt %% 4 
into a frenzy by Dionyſius, in that diſtemper, thinking to have 
cut down a Vine,with the ſame Hatcher flew his own Son; fo 
theſe when they held up their ſwords to cut down (as they 
pretended) ſome ſuperfluous branches of our Law, would 
have cut down the Law it ſelf, both root and branch. Bur 
this good ſucceſs hath always attended the Law, that thoſe per- 
ſons that have moſt endeavoured the ſubverſion of it, have 
very ſeldom efcaped their doom by it. And none have been 
more eminent, nor will be to furure ages, than thoſe worthy 
Patriots (in the firſt rank of which, your Lordſhip may be juſtly | 
placed) who have been vigilant and induſtrious, for the pre- 
ſervation of our Laus; well knowing that the true Intereſt of 
every State lies in maintaining the Laws and Government, wich- 
out which, all things muſt needs run haſtily into diſorder and 
confuſion : For the end for which men enter into Society, is 
not barelyto live, but to live happily, and a life anſwerable to 
the dignity of mankind, which end we cannot poſſibly accom- 
pliſh, but by our ſubmiſſion to the Laws, there being nothing 
under the Sun, more conducing to the proſperity and peace 
of a Nation, than fitting and well compoſed Laws, and a qui- 
et ſubjection thereunto. And in framing the Laws of this Na- 
tion, Parliaments have been very careful, to make our Laws 
proportionable to ſo happy and bleſſed an end. In ſo much, 


that if all the Laws and cuſtoms of other Nations were laid, 
B together 
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together they would come far ſhort of ours, both for wiſdom, 
equity, weight and fulneſs. They being the moſt advanta- 
gious for defence of property: for ſafeguard of the people, for 
jncouragement of labour, for determining Controverſies, for 
promoting Trade, and for the publick welfare of any Laws in 
the world. And indeed, when Laws have not the common 
good for their end, they are but leges iniquæ . or violentiæ, 
magis quam leges, rather Compulſions than Laws; Iniqua ho- 
minum conſtituta, que nec jura dicenda, nec putanda ſunt. The 
unjuſt corfftitutions of men, which are neither to be termed, 
nor thought Laws. For faith Ariſtotle, legalia ſunt juſta facti- 
vas & conſervativa felicitatis. Juſt Laws are the workers and 
preſervers of happineſs, becauſe by them the Innocent are de- 
fended, and every man enjoys the fruits of his own labour; 
by them Right is done, from all men to all men, and tis by 
them we live the lives of reaſonable men, and not of beaſts, 
of free and civil men, and not of Savages. And theretoxe 
Sir Valter Rawleigh reſembles the Law to a Heart without af- 
fection, to an eye without luſt, and to a mind without paſſion, 
it being a Treaſurer, which keepeth for every man what he 
hath, and diſtributeth to every man what he ought to have. 
And certainly the grounds of the common Law, (if rightly 
conſidered) are the beſt of 'any Laws in the World, either 
civil or municipal, and the fitteſt for this people, being be- 
_ the memory or regiſter of any beginning, and proba- 

ly as old as England it ſelf: For the Laws which Milliam 
the Conqueror ſwore to obſerve, were bone & approbate,an- 
tiquæ leges regni: And if in his time they were approved good 
and ancient, then without doubt, no Laws in the World 
can be fon apt and profitable for the Government of this 
Nation, having been ſo many years a fitting and refining for 


the good of the people; neither is it only the antiquity of 


our Laws that commends them, but their certainty, their 
equality, and their quick execution: And what ever obę- 
ctions are made againſt them, they are vitiun hominis, non 
profeſſionis, tor it is only prepoſterous reading, over ſoon pra- 
ctice, and the too haſty preferment of the young Profeſſors, 


that are the cauſes of uncertainty and diverſitics of Opinions, 
whereby 
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whereby Clyents cauſes are oftentimes miſcarried or delayed, 
and the multiplicity of Law-Suits cheriſhed ; whereas if many 
of our young Practitioners, had like Pythagoras his Scholars, 
kept ſilence tor ſome years, and conſulted with their Books, 
they would be the better inabled to give the reaſon of the 
Law in their Judgments to others; for it muſt not be Sophi- 
ſtry, or ſtrains of Wit, that muſt interpret Law, but it muſt 
be clear and ſolid Reaſon. And tho the Law may ſeem ob- 
ſcure and perplexed in ſome caſes, yet are the reaſons thereof 
perſpicuous in the eyes of Judicious and right diſcerning men: 
For the Deciſions thereof, are not the ſuddain fancies, or raw 
conceits of a few men, but they are grounded upon the clear 
Evidence of Reaſon, and upon the prudent adviſements, and 
mature deliberations of learned men, excelling in Wiſdom, 
and famous in the Law. 

And herein principally conſiſts the happineſs of this Nati- 
on, that rhe greateſt bulk of our Laws are Acts of Parliament, 
Laws propounded and approved by the three Eſtates, and con- 
firmed by the King ; to the due Obedience of which, all men 
are therefore bound, becauſe they are acts of choice and ſelt- 
deſire: Leges nulla alia cauſa nos tenent, quam quod judicio Po- 
puli receptæ ſunt, ſays Ulpian: The Laws do therefore bind the JEN 
Subject, becauſe they are received by the Judgment of the Sub- La 
ject: ſum demum humang leges habent vim ſuam, cum fuerint 
non modo inſtitute; ſed etiam ſirmatæ approbatione communita- 
tis: It is then that human Laws have their ſtrength, when 
they ſhall not only be deviſed, but by the approbation of the 
People be confirmed: And therefore Parliaments have till 
becn very carcful of mending and poliſhing our Laws, and 
ingrafting ſome and pruning others, and taking care for the 
due Exccution of all; the Execution of good Laws being 
far more profitable in a Common-Wealth, than to burthen 
mens memory with the making too many; for in peſſima 
republica, leges plurime ; and therefore a lcarned Civilian ex- 
pounds that Curſe of the Prophet. Pluet ſuper eos laqueos, of 
mulcitude of penal Laws which are worſe than ſhowers of 
Hail and Tempeſt upon Cattle, for they fall upon Men. 


. There 
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There is likewiſe another part of our Laws, which is chiefly 
grounded upon Cuſtoms, which we may call, Laws written in 
living Tables, Conſuetudines vetuſtate apprebatæ, the particular 
Cuſtoms of every Nation, being the moſt uſual binding and 
aſſured Laws. And there are likewiſe the Judicial Reſolutions 
of Judges duely Entred and Reported, which we may call Re- 
ſponſa Prudentum, and are certainly an excellent way of Decla- 
ring and Authorizing Laws; for though the Law be the Rule, 
yet the Explanation thereof belongs to the Judges, who are 
Leges loquentes: and truly, without the Reports of thoſe learn- 
ed Judges, that have formerly fate at the Helm, the Law by this 
time had been almoſt like a Ship without Ballaſt, for that the 
Caſes of Modern Experience, are fled from thoſe that were ad- 
judged and ruled in former Times.. But of late, we have found 
ſo many wandring and maſterleſs REPORTS (like the Sol- 
diers of Cadmus) daily riting up, and juſtling each other, that 
our learned Judges have been forced to provide againſt their 
multiplicity, by diſallowing of ſome Poſthumous Reports; 
well conſidering, That as Laws are the Anchors ot the Repub- 


lique, fo the Reports are as the Anchors of Laws, and therefore 
ought well to be weighed before put out. 


And indeed, theſe now preſented to your Lordſhip, had never 
ſeen the light, had not your Lordſhips kind reception of my 
firſt Part, (being accompanied with freſh defires, both from your 
Lordſhip, and likewiſe from thoſe Grave and Learned Judges 
that had the Peruſal of them) incouraged me to goon in this 
Work, with a reſolution (if God lends me life ro proceed fur- 
ther herein) having long ſince Collected the Materials in 
French, which I have not undertaken, out of any vain Glory 
cr preſumption of my own knowledge, but meerly to perform 
that Duty which Iowe to my Profeſſion, and the Obligations 
which Iowe to your Lordſhip: Neither do theſe REPORTS 
ſeem ſo properly to be preſented, as paid unto your Lordſhip ; 
ſince the L AW ſays, The Tree belongs to the Field, and that 
the Fruits thereof depend not only on the Tree, but on- the Soil 
alſo: The Field therefore being your learned Fathers, under 


the Feet of which Gamaliel, Itook many of my REPORTS, 
and 
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and unto whoſe Favour and Care of me, Iowe much of my 
Being, and Knowledge in the LAW: The Tree and the Fruits 
are likewiſe. your Lordſhips; and if the Fruit be not well re- 
liſhed or diſtaſteful, yet being under your Lordſhips ſhelter, and 


recciving its watering from your Lordſhips hands, I hope it will 
fructifie, and not wither, though it be tranſplanted in the de- 


clining Age of, 


My Lord, 
Your Lordſbips moſt 
obedient, and devoted Servant, 


Edward Bulſtrode. 


— _ wd. . 


To 


SI Ns 
To the Reader: 


Courteous Reader, 


Onfidering how profitable the publiſhing of former Reports have been 
to the Profeſſors of the Law, and likewiſe conſidering how uncertain 
an Account we ſhould have had of judicial Proceedings in former Times; 

had tiey not Leen committed to Writing, (which is the Witneſs of Times. and 
the Light of Truth) and finding that our latter Age hath been very fruitful , in 
bringing forth men Learned in the Profeſſion of the Law, who have. been great 
Maſters in Juſtice aud Judicature : By theſe Conſiderations, I have been induced 
to proceed in this Work , which I had many years ſince perfefled in French, in 
which | anguage , I did deſire it might have ſeen the Light , being moſt proper for 
it, and moſt convenient for the Profeſſors of the Law, who indeed are the only 
competent Judges thereof: For the Laws of England, do beſt commend themſel- 
ves to hem that underſtand them, and therefore I ſhall not wander any further, 
than I have done already , in their Commendations , which hath been the Subject 
of ſo many Learned Pens; the defence whereof hath always been very plauſible, 
as appears by Mr. Forteſcue , that notable Bulwark of our Law; and likewiſe by 
that Leviathan of our Law , the learned Lord Chief Juſtice Coke, who in his 
Writings hath magnified them, not without a cauſe. 

I muſt confeſs , though I have always been conſcious of mine own inabilities , and 
very fearful to have any of my Collections, come under a publique view and cen- 
ſure . yet when I conſidered the ſad Fate which hath befel many Poſthumous Re- 
ports, through their unskilful Tranſlating , being very much corrupted and altered, 
from what thoſe learned Perſons left them, whoſe Names they now bear; Treſolved 
with my ſelf, either to commit parricide, and (as the Lamiz ) to ſmother mine 
own Creatures in their Cradle, or elſe to give Being and Life to them my ſelf, 
whereby I might in ſome meaſure prevent the deformities , which uſually happen to 
Poſthumous iſſues. However, though herein my care hath not been little, yet 
many defects will appear , which I hope the underſtandimg Reader will eaſily par- 
don, there being none I preſume, that are fatal, but ſach as may eaſily be recti- 
fied in the Reading. And I heartily wiſh, the Reader may receive as much profit 
by the peraſal of theſe Caſes, as I have gained in the obſerving them. Wherein 
though my pains have not been ſmall, yet 1 may truly ſay with the ſon of 
Syrach , Eccleſiaſticus, chapter 2.4. verſe 34. videtis me, non mihi ſoli la- 
boraſſe, ſed omnibus quærentibus eruditionem. Bebold , I have not laboured 
for my ſelf only , but for all them that ſeek knowledge. 
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Genner againſt Lucking, Covenant 258 


Goldſmith againſt the Lady Plat 284 
Geſton againſt Buller, and Serls 286 
Glanvile againſt Courtney 301 


H 


Arwood againſt Holman, Eject- 
ment 29 
Hall againſt Rotheram, Proceſs to 
Wales 54 
Higgins againſt Sommerland, a Scire 
facias 68 
Hankinſon againſt Sandilans, Debt. +70 
Hunley againſt Alpert , Error 71 
Holeman againſt AHerewithy. Trover 
: 134 

Hodges againſt Humkin, the Major of 
Liskerret, Habeas Corpus & certifi- 
cate 129 
Heydon Sir Chriſtopher, againſt Godſole, 
Shepherd and Smith, Error 159 
Heath againſt Ridley, Debt upon the 
Statutes of Uſury, of 13. Eliz. cap. 
8. and 31, Elix. cap. 10. 194 


Hix againſt Gardiner, An action upon | 


the Caſe 193 
Hetley againſt Sir John Bom er, and o- 
thers, Commiſſion of Sewers 


oak 


Hill againſt Fauks , Trover 201 
Hopton againſt Baker, words 228 
Harriſon againſt Mitford, Fromiſe 229 
Huxley againſt Harriſon, Error 230 
Heydon Sir Chriſtopher, againſt Godſole, 
& Al. Error in Parliament - 237 
Fhe Hundred of Witherly againſt 
Error 255 
Hawkins againſt Parker, Account 256 
Hookins and Fart againſt Calis 257 
Haulſay againſt Carpenter, Debt 266 
Hercot againſt Underhill and Rochley 


35! 
I 


my againſt Smith,in Treſpaſs upon 
caſe, in Marſhalſie 36 
James againſt Harris, action caſe 

words 56 
Jones againſt Clark, Action caſe pro- 


miſe 73 
Jones agaioſt Croſſe , Error 230 
Jourden againſt Denny, Error. 241 
Haack againſt Clark 306 
James againſt James. 315 


K. 


== againſt Eliot, Debt for rent 
againſt in Infant. 69 
The King againſt Sorill, Indictment. 
119 

The King againſt Steit, Indice 121 
Kirby againſt ugle, 3. Error 133 
Killick againſt Barnes, action Cale 
words 138 
The King againſt Walter Thomas , In- 
dictment 137 
The King againſt Smale, regulating of 
the priſon of the Marſbalſie 138 
The Ring againſt Hugh Griſith, and 
Hugh Holland Recuſants, at the 
Bar 155 
The King and Allen againſt Tooley, 
Information upon the Statute of 5. 
Eliz, capite 4. 186 
The King againſt Cramlingtou, Indict- 
ment. 208 


C The 
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The King and the Earl of Exeter, a 


claim to Fines, impoſed 235 
Kenneycott agaiſt Bogen, Error 250 
Keiſer againſt Terril, Eſcape 256 


The King againſt Cox , Indictment of 


force 258 
The King againſt T derell 264 
The King againſt Philips, Indict. 264 
The King againſt Briggs 295 
The King againſt Sir Antony Mild- 

ma 299 
The King and Goldesborow againſt 
Whider 317 
Requiſh and Reguiſbes cale 320 


The King and Shoyle againſt Doctor 

Foſter , a Phyſitian « 324 
The King againſtCharles Hammond 341 
The King againſt Smith 342 
The King againſt Neve 344 


L 


— againſt AFey, or Aſton, Debt 
upon a Bond uponan Award 38 
Lord agairiſt Tornton, Eje&tment 67 
Liſard againſt Stamp, action caſe for 

words 81 
The Lord of Lincoln againſtSi r John 
- Townſend, Debt an a Bond 229 
Loik againſt Emme, An Action by one 

Executor againſt another 261 
Lovet againſt Faulkner, Action Caſe, 

for conſpiracy 270 


M 


Iller againſt Buckden, Action 
Caſe tor words IO 
J. S. Informer, againſt Martin and 
Gunnyſtone, Information 18 
Mirril againſt Smith, Error 29 
The Maſters and Governors of the 
Queens Free- School of St. Olaves 
in Southwark, againſt Defendants, 
Treſpaſs and Ejectment 33 


Sir Thomas Mead againſt Sir George 

Reynel 58 
Matthew againſt Craſs, Action _ 
9 


for words 


| Pit againſt Webley, a Prohibition f 


nn... 


. 
Prohibition 


Marler againſt Croſs, Debt 
May againſt Gilbert , 


140 
March againſt Braue, Debt for Rent 


141 
Mirril againſt Nichols, Ejectment 176 


Moyl againſt Ewer , Debt 183 
Murrey againſt Action Caſe for 
words 206 
Marſham againſt Jolley, Error 241 
Marſh againſt Bentham 276 
Malcot againſt Dean 287 
N 
Ooth againſt Wyard, Debt for 
Rent 233 
Nichols againſt Catſey, words 267 


O 


Dington againſt Darby and others, 


A writ of Error 35 

Osburn againſt Makeburn, Error 220 
P 

25 


Wy Fohn Packzngton, his Caſe 
Powel againſt Stuff and Timerell, 
Debt upon Stature of 13. E/iz. of 
Bankrupts 26 
Sir John Pooly againſt the Lady Gil. 
bert, Action upon the caſe for pro- 
miſe 41 
or 


being cited out of the Diocels 72 
Papworth againſt Johnſon, action caſe 


Promiſe 91 
Penſon againſt Knight, Error 93 
Porter againſt Ager, Error 119 


Park againſt Lock, Treſpaſs in Coruwal 
122 

Prent ice againſt Hodgkin, Eject. 138 
Painter againſt Wary, action caſe for 
words 141 
Penſon againſt Cartwright , Prohibition 
207 

Parker againſt Kemp, Prohibition 127 
Price-againſt Maſcol, Prohibition 238 
Pole againſt Godfery , a ſpecial action 
upon 
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upon the caſe 264 Selby againſt Miltenſen, Debt 254 
The Pariſh of St. Peters. againſt the | Sambern againſt Sambern, Prohibition 
Pariſh of St. E/lens, in the City of 257 
Worceſter 352 | Spring againſt Barret 262 
Simpſon againſt Powel 262,263 
R Simpſon againſt Sothern, Eje&t. 272 
Sell againſt Facy, words 276, 277 
Ice Plaintif againſt Harris Defen - The Earl of Suffolk againſt Floyd 277 
dant x | Doctor Suckliff againit Sir George Rey- 
Keynolds againſt Green, Treſpals 127 mill 320 
Rethorick againſt Chappel Eject.. 28 | The Spaniſh Ambaſſador againſt Ban. 
Richardſon againſt Pijtel, Treſpaſs 55 | tiſh and Points 22 
Rawlins againſt Barret, Error 104 
Reeve againſt Harris, Debt upon a T 
Bond 115 


Rolerts againſt Roberts, Ejectment 123 fe againſt Terrey, A Scire fa. 
Sir George Reynill againſt Sackfield Acti- cia: 118 

on upon the Caſe for words 132 Lyping againſt Swan, Debt 119 
Rogers againſt Parry, for Promiſe 136 Thurſden againſt the Executors of 


Ruſſel againſt Buckhur/t 285 | Warthen, Debt on Convenants 158 
Thomas . againſt Owen , Execution at- 
S. ter a Superſedeas 194. 


Tipling againſt Pexal,Miſnoſmer 233 
Jevenſon againſt Mood, in an Ap- Tompſon againſt Withers, Error 263 


peal to the Delegates 2 
Scriven againit Wright , Habeas Cor- V 
pus, & Audita querela IO 


Stanton againit Barton, Debt upon the Ale againſt Field and Wilkis/on, 
Statute of 13 Eliz. cap. 8. Uſury 34 Ejectment 208 
Succomb againſt Wardner , a Repleader The Ville of Aimmalton againſt the 
37J Ville of Layflas 347 

The Lady St, John againſt Piot, Error The Ville of Tewksbury againſt the 
112! Ville of .Twining 349 

Stillwell againſt Rider, Ejectment 118 |.The:Ville of Aldertons Caſe , touch- 
Shutleworth againſt the Corparation of ing Anna Tarling 355 


Lincoln; A Writ of Reſtitution of The Ville of Suckley in Com. Wigorn, 
againſt the Ville of Whithorn in 


an Alderman 122 
Small againſt King. Error 133| Com. Hereford, touching Willian 
Steenman againſt Richardſon , Action Chappel ; 357 

Caſe for words 135 
Sprint againſt Hick, Error I 38 W 
Selby againſt Carryer, Action Caſe for | 

words 285 Eater againſt Clifford, Debt 
Sherland againſt Heaton , Aſſaalt and : 62 

Battery 214 Wheeler againſt Heydon , Debt = 


f 4 
Stone againſt Sir Richard Grubham, E- | Tithes 
jectment 225 | Whitter againſt Stockman, Error 86 


Suckerman and Coats againſt Sir Hen. Sir Thomas Waller againſt Hanger, In- 


ry Warner , a Prohibition. 448 formation 134 
| C2 Mar- 
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Warrin againſt, Smith, Hectment 


136 

Mats againſt the High Commiſſion 
Court, A Prohibition 182 
Wicks againſt Jordan, Error 213 
Whiſtler againſt Lee, Error 243 
FVinchcomb againſt Pigot, Debt 246 
Sir Thomas Waller againft Hanger , In. 


formation 261 | 


284 
288 
288 


Wright againſt Flower 
Willamore ___ Bamfort 
Wats againſt Kemp 
Wilſon againſt Welſh 317 
Ward againſt Ayre 323 
Wilſon againſt Dodd 335 
The City of Weſtminſter againſt Ger- 
rard 346 
Philip Windes Caſe 347 


T A 


5 


F IHE 


E 


NAMES of all the CASES cited Obiter 
in the Principal Caſes in this BOOK, 


| fol. ol. 
Eliars Caſe 1, | Maleverets caſe Jr 
HI Alexanders caſe 2 Semayns caſe 4 GT 
Gresbrook and Foxes caſe 3 Sir William Herberts caſe 63, 99 
Cawdries caſe 4 | Puttenhams caſe 63 
Brakenburies caſe 4 The Abbot of Weſt minſters Cale 64. 
Foſter anc Spencers caſe 6 Opgnels Caſe 64, 65 
Roſt and Popes caſe 10 Doctor Druries caſe 64 
Sir William Herbert's caſe 15, 17 | Biſhops caſe 71 
The Marqueſs of Wincheſters caſe 15, 20 Feak and Cottons caſe 73 
Penruddocks caſè 16 | Dog and Bowel: caſe 73 
Sir Richard Shuttleworth's caſe 16 Stradling and Morgans caſe 75, 146 
Butler and Goodales caſe 18 | Longs calc. 77 
Knightleys caſe 20 | The Biſhop of Salisburies caſe 79 


Hall againſt Jones 21 


Collins and Holemans caſe 22 
Williamſons caſe” 22 
Chambers and Perts caſe 23 
I bite and Hows cale 23 
Matthew Manning caſe 28,118 
Melden caſe 28, 120 
Cliffords caſe 25, 66 
Price atid Atmores cale 28 
Amy Townſends caſe 31 
Pages calc 34 
The Lady Arabellas caſe 34 


The caſe of Godmancheſter 
Octavian Lumbards Calc 


Sims caſe 43 
Sir George Browns Cale 4345 
J Valſmghams calc 44 
Treports caſe 44 


Capels caſe 
Reamonts caſe 
Archers caſe 
Specots caſe 43, 129 


Goſnal and Kinddlemas caſe 50 
Partridge and Stranges Cale 51 

| 5395,78 
The Earl of Leiceſters caſo FI 
Freemans caſe Fl 
Vaughans cauſo 54 


The Dean and Chap: of Nerwiches caſe 79 


Higgs caſe 82 
Hobs caſe 82 
Richardſon and Bonds caſe 84. 
Fabian and Winſtones caſe 84 
Tinnery and Fiſhers caſe 87 
Banning and Brags caſe 87 
Symon de Harcourts Caſe 88, 106 
Anne Davits caſe 89, 90 
Stones Cale 91 
Sir Richard Meſtons caſe 92 
Pinchons caſe 2 
William Banes caſe 92 
Norwood and Reads caſe 92 
Brougbtons Caſe 94 
Rigeways caſe 94 
Doctor Bonhams caſe 94, 139,259 
Jobn de Puſetoes caſe 95 
Hillaries caſe 97, 99 
Blumfields caſe 97,110 
Dupledges caſe 98 
Palmer and Humphreys caſe 98 
Blunfelds caſe 98, 99 
Paſay and Osborns caſe 112 


Barkley and the Lady Warwicks caſe 104 
Bronghtons caſe 115 
Old againſt Cunney 116 
Bellow againſt Lang don 116 
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X fol. 


Boulſtones caſe- 116 Hills caſe 
Lacy and - ui caſe 118 | Halls caſe 182 
Lutterels caſe 119 Leighs Caſe 183 
Wicks and Searls caſe II9 Gawens caſe 18 3 
Brayns and Mats caſe 123 | Mills and Hindes caſe 183 
Boraſtons caſe 12 3,124, 125,128 | Hales caſe 184 
Paramore and Yardleys caſe 125 | Combes caſe 186, 252 
Latimers caſe 126, 129 | Horſelows caſe 186 
Chicks caſe 127 | The Princes caſe 187 
Frenchams caſe 129 | Heydons caſe 187 
Colthirits cale 130, 136 | The caſe ofthe City of London 189 
Atto and Hoes caſe 130, 131 | Trudgens Caſe 189 
Loveſſes caſe 13 1 Billing ley or Kinner ey againſt Coke 192 
Vauxes caſe \ 131 | The Commonalty of Sadlers caſe 193 
Trupennys caſe, called Baldwin and Locks | Waggonors calc I95 
caſe 131 | Hay and Fords caſe 195 
Juſtice Vindbams caſe I 32 | Sir Geo. Far mour, and Brooks«caſc 195 
The Lord Pagets caſe 132 Simpſons caſe 196 
Hill and Bacons caſe 132 | Luterells caſe I96 
IWhite and Prices caſe. 135 | Fines caſe 202 
Fermors cale | I 39 | Sbuttleworths caſe 204. 
Trollops caſe 139 | Martins caſe 204. 
Barrows caſe | 143 | The Lady Cockaines caſe 206 
Teddy againſt Banſt ed 144 | Doctor Poes caſe 206 
Francis caſe 144 | Wright and Whittingtons caſe 209 
Sir William Hallscaſe , againſt Ellice 241 | Olands caſe 213 
Pims caſe 14x | Peaufages caſe * ; 213 
Pennants caſe 142 | Buckley, and Rice Thomas caſe 215 
Sir Francis Ventru againſt Goodcheap 142 | Shrieve and Bridgeman's Cale 215 
Walkers caſe 142 143 | Winningeons Caſe 218 
Turpin and Marrows caſe 142 Doctor Lovis, and Gil borne: caſe upon a 
The Counte of Staffords caſe 1424 modus decimandi 238 
Sir Thomas de Seatons Cale 155 g on and Fleetwoods cale „ Upon a 
Buſhes caſe in the C. B 157 | 
Backſter and Bartlets caſe 159161 
The Biſhop of Norwiches caſe 160 151 
Whalleys caſe 162,171,172 


162, 165 
164 


Hurdews caſe 

The Counteſs of Penbrokes caſe 
Granthams caſe 166 
Collins caſe 167, 174 
Sir Jobn Parrets and Kirkes caſe 168,170 
174 
168 
169 
170 
171 
177 
179 
179 


The Abbot of Sr. Albans caſe 
The Marquis of Wincheſters caſe 
Calverlyes caſes | 
Geffrey Scorlages caſe 
Partaingbam and Crokers caſe 
The Lord Cheyneys caſe 
Petnod and Cooles Cale, 


Doddingtons caſe 178, 179 
Downeball and Catesbies caſe 180 
Morris and Maules caſe 180 
Clacbes caſe 1 80 
Lovels caſe 180 


238 
22 


239 
240 


modus decimandi 
Baxter and Hopes caſe 
Bartler againſt Long . 
The Abbot of Colebeſters caſe, 239, 


Lewes and Uxor againſt Smiter 241 
Ney againſt Pelham 241 
Ninean Menviles caſe 245 
Markham againſt Gunſtone 247 
Whelpdales caſe 247 
Hales and Smiths caſe 249 
Southcotes caſe 249 
Tilley and Woodeyes caſe 249 
The Abbot de Strata Marcellas caſe 251 
Dane and Med burſts caſe 252 
Sanders caſe 252 
The Archbiſhop of Yorks caſe 252 
The Priorof Mertons caſe 252 
Cores Caſe 256 
Sir James Harringtons caſe 267 
Cutler Md Dixons caſe 269 
Knight and Feromscale , 271 
Smith and Craſhaws caſe 271, 272 


Clampes 
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Clampes caſe 

Whitlocks caſe 

Bret and Rigdens caſe 
Mannings Cale | 
Clat ches caſe 

Wellock and Hammons caſe 
Boraſtons caſe 

Hegge and Croſſes caſe + 
Buckler and Harvies caſe 
William Cordell: caſe 
Elix. Clampes caſe 


The Biſhop of Durhams caſe 


fol. 


272,27 
7 


2732, 274 


273 
273 
273 
273 
274 
274 
274 
275 
279 


The caſe concerning Grawg/end barge 280 


Browning and Beſtons Cale 
The Lord Dacres caſe 
Spencers caſe 

Winters Cale 

Kniohbts caſe 

Hill and Granges caſe 
Leonards caſe 

Hoes caſe 

Sir Richard Crommpells caſe 


Throgmorton and Tracyes caſe 


The Lord Cromwell: caſe 
Puſetoes cale 

Dockwrayes caſe 
Dumports caſe 

Leeds and Cromptons caſe 
Pennants Cale 

Sir Gilbert Gerrards caſe 
Cluns caſe 


Arundells cake | 
The Earl of Salisburies caſe 
Parry and Herberts caſe 
Winters caſe 

Coltbrifts caſe 

Coxes calc 

Eide and Tyrrells caſe 


Barwicks calc 


281,290 


281 
281 
28x 
281 
282 
282 
286 
290 
290 


290, 318 


290 
291 


291, 293 


291 
291 
291 


291,293 


294 
292 
292 
292 
292 
292 
293 
294 
294 


The caſe of the Abbot De Strata Marcella 


Jobn Keiſars caſe 

Gowens Caſe 

— Mores caſe P 
ogmortons Caſe 

Jobn Michels caſe 

The Lord Dacres caſe 

Shelleys caſe * 


Sir Edward Willipoles caſe 
Alon and Sakers caſe 

. Thimblethorps caſe 

The 6. Carpenters caſe 
Maltaes caſe 


Wilkins caſe 

Cores calc 

Amy Townſends caſe 
Taverners Cale © 
Farmers caſe 

Bolney and Curtiſes caſe 
The Counteſs of Kents caſe 
Platts caſe 

Doctor Huſſeys caſe 
Blunts caſe 

Clarks caſe 

Beechers caſe 

Yonges caſe 

Morgans caſe of Appeal 
Specotts caſe 3 
Trollops caſe | 


Wheelers caſe : 
Herlackendens caſe 


Perimans caſe 


Brownes Cale _ 


The caſe of the Honor of Pickering 
The Abbot of Whithbyes caſe, 


The Chancellour of Oxfords caſe 


Matthew and Stratſams caſe 


The Major of Barſtables caſe 


fol. 


296 


297 
298 


300 


300 
301 
301 
302 
30 
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died and ſo by this means, the taking of Letters ot adminiſtration be- 
tame to be chargeable to them, and with this 7 F. N. B. and bp the Statute of 
Stat, of 4 E. 2.4 E· 3. cap. . an Adminiſtratoʒ map have an Action'ofdetinue, fo2 goods taken a- = 
cap. 7. wap in the lite time of the inteſtate the Oꝛdinary is an Officer in caſe of neceſſity, 
and no Law will transfer thiß upon the King, fo2 He his theſupzeamOzdinarp, 
and hath juriſdiction over a inaries; and altho the King map pꝛelent unto 
o urch pe — not 2 admit noz inſtitute, fo2 he cannot ererciſe the 
tual function : neither tan he grant Letters of admmiſtration; the Oꝛdinarn 
15 but an Officer under the King, foꝛ the King ſhall not be appointed an Officer 
by the Law, to have the cuſtody of any goods. It appears by the Book of : 1 fl. 
We fol. 12. if a man dies wing goods in ſeveral Dioceſſeg, here it belongs to the 
Archbiſhop to grant etterg of adminiſtration ; but if he have goods in ſcveral 
— >. 5 it belongeth to boch che Archbiſhops, to grant ſeveral Letterg - 
Cole s partifol — In Caydries caſe Coke 5 part · ſol. 34 it is there agreed, that the 
34 in Coy. Ring map take a 2 of a Benefice,fo2 that he hath the authozity of t 
dries caſe. . but he is not to meddle with admiſſion and inſtitution, this 
being but matter of truſt repaſed in the Ozdinarp, and matter of charge, not ot 
8 anp pꝛofit, and the King map alſo by the Law beſtow Offices, but he himſelf can- 
1H.7.fol. 31-ot bean Officer; as appears by x H. y. lol. 3 r. a common perlon muſt demand his 
rent befoze he tan take any advantage fo2 the non; payment of it, but it is not ſo in 
caſeof the he King. As to the ſentente in this caſe given at York,there was no fault 


11H. 3. fol. 
12. and 9 E, 
fol. 33. 


at all in 3 there ton was, er a Will oz no Will, 
and there b Will, n grant Letters ot adminiſtration: 
the King is not bound Ar 1 8 bona defuncti, (as the Odi 
Ache 12 ing r is the e - of the dead in pios uſus, 
8 a Nt Were bay and recovers, he ou 
2 Mimtelfte an admittance, mund his Wait tothe Biſhopto doit to do 
hereint his caſe the adminiſtration granted bp p ihe is not good. 
that he et take care of ds of the dead. Asto — there are on 


ought to grant Letters of 


reſidents in point that in a taſe the A 
bo Lag ro Der in ate, havin goods in both 


— 212 uſtice, "If a wa 


vinces the one Archbi 4 wa granf Letters of admin of the goods 
within his Sovince, and Archbiſhop ſhall likelviſe ant Letters of 
— wet. 4 of the grod within his P>ovince, both of the ſhops hcre 
Having 3 th nuns nd power to grant ſeveral LetterFofadmmiſtra- 
tion: a — ſupꝛeameſt —— pet in ſuch a caſe he can- 
not do this 7 — — the lip ꝛeam Oꝛdinary the King map grant 8 of ad 


miniſtration, but he cannot be an Adminiſtratoz the Court of DAegates cannot 
P2onounce ayy ſentence of Excommunication;andthis point we have here adjudg- 
ed againſt the Court of Delegates, oe they cannot do this, have they 
power, befoze them, to pꝛove — we ſo 4 ofthe legates, | 
poteſtas delegata,corrigere,non exequi thep have power there to — but not ta 
mY eozect. Jt was one Brackenburies caſe here in this Conrt,where this matter came 
in concerning the Court of Delegates, and the point in that caſe in- 
e this whether the Judges Delegates nitght grant Letters of ad⸗ 
iniſtration-o2 not, and adjudged, that then could not grant Letters of admini⸗ 
they g no power fo todo: this being anew caſe, — 1 
aw differing in opinion amongſt themſelves the 
1 e:but upon the — — — ofthe 
bas e Drlegareg old not grant Letters ofadminiſtrat 
—— 1 intituled to have this Action, 
econtrarp(S)that — 
further apinion 
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ding to the uſual exception in all Leaſes; to except all: but here the exception is 

onlp of 6 of the beſt Trees ; alſo the next Covenant in the Leaſe doth plainly 

ſhew this to be ſo, fo2 the Leſſee bp this. doth covenant ta lea be upon the land, at 

the end ofhisleaſe, as much wodd as ſhall be wozth 101. fo that lap all theſe parts 

bod the leaſe together, it appears in ſome clearneſs, that the · Leſſee was to have 
x Objeftion. an abſolute p2opertp, and intereſt in the wood a ndtrees. As to the Objection 
nes made, that here the Leſſee hath li berty given to him, to fell and to tut down but 
eld. not to tarrp awap, and therefoze he hath nop2operty. Jt was urgedin anſwer 

to this, that ifthere had been ſuch a clauſe added, fo2 to carry awap, this had 

been a verp idle clauſe, fo2 by the ſeaſe thus made, the Leſſee hath the poſſeſſion, 
the which poſſeſſion gives him this libertp, of carrping awap being cut down 
otherwiſe, it were, if he had not the poſſeſſion, As to another objection made 
ourof the ( Habendumi) the ſame being to ha ve the 28 Farm, and all other the 
p2emiles betoze ſpecified fo2 40 pears; that this doth ſhew his intent to be, that 
the Teffee was to have this only as a leaſe. It was alledged in anlwer to this. 
that the Habendum refers onlp to the land, but not to the wed in which he had a 
p2opertp, and which was not demiſed unto him, hehaving the lame. by the woꝛds 
of grant; here in this cafe, the Leſſee hath a particular intereſt, granted bp the 
wo?ds of theleale, demiſe and grant, and ſo he ſhall be ſaid to be a Leflee of 
the land, and a grantee of the trees, and lo ſhall have them as a diſtin intereſt in 
him ; he hath a lpectal and a diſtintt intereſt in the trees not ag a Leſſee but ag a 
Gzantee (ſo that He ſever them) but not befo2e ſeverance. As to the caſeurged fo: 
t, ot 23 H. Dyer fol.374 placito 18. where a leaſe wag made of a Farm 
e wozds of demiſe, grant, and 
the ber, — under-wood, and 
is queſtioned whether the Leſſee 


23 Eliz. Dyer 


1 hy a of divers cloſes to the ſame belonging, by 


to — _— with all, or cannon 
hed g, thereunto appertaming ( | 
of rhe cloſes, and about the Barn hoes) there 
map cut down and ſell 
could not. Ag to this the caſe differs from this caſe now in queſtion in this, 
there is theclauſe, that if be lawful fo2 the Leſſee to cut down, and co fell, 
at any time during the term 3 but there is no ſuch clauſe in the caſe of 23 E1iz. 
Dyer. It was urged by Davenport and Velverton fo2 the Detendant, that bp the 
woꝛds and meaning of the Leſſoꝛ, nothing — 1 —.— the Leſſee, by wap of 
pꝛop but only as a Leſſee ;but if this clauſe had come after the Habendum, it 
might then have altered the caſe 3 It is then to be confidered whether the clauſe 
fo2 cutting down ſhall make any alteration in the caſe. It was urged that it 
ſhaulo not; that this doth not at CIS mer wo2ds, being only by wap 
of diſcharge of the party, as to the action of waſt, to be bzought agcinit him. 
Bur admitting the Leſſee here had a ſpecial intereſt, then the queſtion will be, 
when he cuts them, whether he may take them awap without ſpecial woꝛdg. 
Dodderidg Juſtice, demanded whether the Jury had found, that the Leſſo2 had 
taken the s trees by himercepted. It was anſwered, that this was not ſofound, 
Dodderidge then demanded in whom the election ſhould be? as to this the Leſſoꝛ 
here ought to malle his election of the 6 trees excepted, and beloꝛe he hath ſo done 
_— —— hath no intereſt at all in the reſt, and here the difference will be, where 
election of the exteption ts, of fo many trees upon the ground to be cut doum and taken, 
trees by the within a certain time, and where not, within which time the Leſſoꝛ hath hig 
Leſſor except- ęlettion, but not after the time determined without any election made,after 
cd, time paſſed, the Leſſee map then elect and cut down, leaving the number of the 
Foſter, ang Trees excepted, ftanding fo2 the Leſſo2. . In Foſter and Spencers Caſe, citedin San- 
Spencers caſe, ders Cafe, Coke 5 Parts fol. 12. where Leſſee fo2 years, aſſigns over his term, ex⸗ 
cited in San. repting the timber trees, and afterwards the trees were cut down, the action of 
ders caſe, Coke walt held maintainable againſt the Ag nee: tozthat this extept ion mas void. 
5. part. fol. 12. Coke ſuſtice. By the erception here of the trees, he hath exteyted ſuch things 
by this, as he might except, and have, by reaſon of the trees, as the pots of 
the 


12 


the timber trees, not excepted, there adjudged that he 
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ſame, bp the woꝛd (Gzant) but he is to have all bp the bargain and ſale, and then 
he can have no right td this Pzeſentment, befoze the —— the — 
lo it hath been adjudged : Jl in this piincipal caſe, the ſame wag bp grant only 
fo2 ſo many pears, this would ery bach aid him; what then ſhouldhelp him 
is to be conſidered, whether (as it hath been urged) the clauſe in the leale, by which 
liberty is given unto him to cut down, whether this ſhall aid him o2 not; this 
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Scriven Plaintiff, againſt Wripht 
Defendant. 


1288 FP ICriven had a udgment again Wright in an Action of Debt, and fo? this 
il & Audita ue I had him in Execution in the Kings Bench 3 afterwards he removed himſelf by 
N rela. 8 . Corpus into 4 Chancery, and {6s upon this he wag committed to the 
| Pziſon of the Fleet: Afterwards he p ed a Keleaſe to be foꝛged, whereby 
Scrivep had 2 opt jr 9 65 — 7 SIP — and 
amined b Maſter ancery, pꝛocured an Audita querela, 
— a ene ben aj —— returnable at ſuch a dap in the Chancery, to ſhew 
cauſe — of and from the ſaid Execution, and ſo 
he was by fore Snighes the Poſt, and ſer at liberty; and the Court 
of 3 Nach . — info2med of this : Williams jullice, there is no Book in 
dune Proceeding , that upon a Judgment given in anp of 

a querela Id tie, and a Scire facias upon this re- 

ncery, butonly in the ſame Court where the Judgment was 

—— gs in the ſame 


Kecognizance, upon a 
caſe the forme might have been m the Chancery, to ſhcw cauſe robes he 


argedof the ſaid Judgment and Execution) becauſe rhe Kecog- 

8 8 there them, and then map there Judge of this: And this is 
ence in ſich Caſes to be obſerved, and herein all the Judges did clearly 
him: And the Caſe between Roſs and Pope in Plowdens Commentaries, 


5 — 
to this purpoſe. Afterwards, the truth of the matter 
1 ** — — and allo the — 


Plowdens 


Commen- 
taries, Cre. A — and fo 
being to the Loꝛd Chancel- 
8 his Cauſe out of the Court of Chancery, andleft 
him! 1 and upon this, he being befoze in Excution in the Mar - 
thalfie : Telverton moved fo2 Scr — 0 Wright again in Execution upon the 
firſh 20 idgment, and upon this the Rule of the Court was, Quod remancat hic in 
| Exccũtione, ut prius fuit, attoꝛding unto the koꝛmer Judgment. 
| Miller Plaintiff, againſt Buckdon 
| Defendant. 
1 A Os mann upon the Caſe, words ſpoken by the Defendant of the Plain- 
for words. N oe w this: The Defendant and a aving fome 


pate of one Dowland( which was lately dead) the De- 
pry eden au os Ho f x of the Plaintiff) was the cauſe 
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no unjuſt cauſe ſhewed of the death of the child, and ſo theſe woꝛds no ways 
ſcandalous unto the Plaintiff, and fo by conſequence not Acttonable. Jared 
wozds clearly are not actionable, they 
been, if an untimelp death | 
ken: This C 


Juſtice, and Flemm ing Rory carr 1 * 
206 > vio- 
lence, had been ſhewed when the wozds were 1. d 
here, tipo Priſoners being in Execution in the Maritalſc, andthere dyed 
= 


— unjuſt and violent death, and ſo the — oro 
as this Caſe is, the woꝛds 
fo the Judgment of the Cour 


querens Nil capiat per Billam. 


Chamberlain Plaintiff, againſt Ever | 
| \ Defendant. 


Entred, Trinity 10 Fac. B. R. 
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Eſtate in the land, ag would well warrant the ſale ſo 
had full power, and good authozitp to do this: And i oBenimit, ro 
make him afterwards ſuch further and better aſſurance ag his Connfef fhouty 
adviſe, de termino prædicto: The matter in Lam was, Whether upon the beath of 
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02 not. As to this, the Court were clear —_ that the leaſe fo2 pears did ſtill 


38 H. 6. f. 38. 


remain in foꝛte; and that the Leſſees at will ſhall have this Eſtate by Occupanep ; 
in the nature ot a Hieverſion, expectant upon the Leaſe fo2 pears: but the Judges 
all agreed in this, that if the Free⸗hold had come to the Tenant foꝛ years, and ſo 
ad — both in one and the ſame perlon, there the term ſhould have been dzowned 
p the acceſſion of the Free⸗hold totheſame, both which cannot ſtand, and be toge- 
ther, in one and the ſame perſon, but theleſſer muſt needs be d2owned inthe grea- 
ter. Croke Juſtice, Af the Leſſee foz pears be ouſted, and afterwards the Te- 
nant faʒ thꝛee lives dies, here the Diſſeiſoꝛ ſhall be the Occupant, and the Law 
will nol turn his w2ongfuleſtate which he had by the diſſeiſin, into a righfnl E- 
ſtate, ag an Occupant. Williams Juſtice, It a Tenant fo? the life of another makes 
a Leaſe foz pears, the remainder foꝛ pears,Tenant foz pears enters; then the Tc- 
nant foꝛ the others life dies, here the Tenant foꝛ pears ſhall be an occupant, and pet 
his term foz pears not dzowned, by reaſon of the mean remainder foꝛ pears, fo2 in 
ſome caſes a termfo2 years, and a Free-hold map well ſtand together in one and 
the ſame perſon : Fo2if the Leſſee'fo2 twenty pears, makes a Leaſe to his Leſſoz 
fo five pears both are in him (S.) the term and the Free-hold, and this bp rea- 
ſonof the remainder fo pears, which is in the firlt Leſſee ſo that both of them ſhall 
here be well in him, ſimul & ſemel, without any dzawing of the one in the other: 
Tf Tenant foꝛ anothers life be diſſeiſed, and dies, the Fee ſimple here which he 
ad gained by diſſeiſin is converted and changed into a righttul Fre-hold,andchat 
operation of Law ſettling now the Fre-hold in him as an Occupant ; and this 
is warranted by the Book of 38 H. 6. fol. 28, In the p2incipalcaſe here, by the 
opinion of all the Judges the Tenant fo2 years map enter, and ſhall have and en- 
joy his term which is not dꝛowned no? extinct, by reaſon that the term and the 
old, gained by Occupancy, are in ſeveral hands and that the Leſſees at will 
here in this caſe ſhall be the Occupants againſt their own claim, and the Fre-hold 
bp operation of Law ſhall be ſaid and adjudged to be in them, volens nolens. At 
another time, Dyer moved the Court fo2 the Defendant, that notwithſtanding the 
law beſo, that the Tenants at will be adjudged in law to be the Occupants pet 
the Covenant of the Defendant is not here b2oken, and ſo the Plaintiff hathna 
cauſeof Action, and that the Traverſe here taken tothe Plaintiffs Title, is well 
taken and good. And as to this, if it doth appear in and by any Keco2d,that the 
Plaintiff hath no good Title to recover, then he ſhall be barred 3 and lo it is here 
in this caſe, foz he had but a term foꝛ pears} and he grants onlp all his Eſtate and 
Intereſt. Williams Juſtice, Ik a man will grant to another his Mannoꝛ of Dale, 
in the which he had nothing, and Covenants that he had good right to grant this 
whereas he had no right at all, this clearly is a bꝛeach oof the Covenant. The caſe 
now in queſtion is, in an action of Covenant, and it is here expꝛeſſed, Quod aſ- 
ſignavit, & conceſſit, totum ſtatum ſuom. And this further, to have and to hold, 
and during the term of the other lives; and did alſo Covenant, that the Plain⸗ 
iff ſhould have and enjoy this Eſtate, in this manner to him granted: (where. 
as he himſelf had but a Leaſe fo2 ſix pears) The wozds are Barganiſavic, conce(-. 
ſit, & aſſignavit totum ſtatum, & clameum ſuum de & in: The ſaid lands, Haben · 
dum, &c. during the term and the natural lives of, &c. and the wozds of the 
Covenant are, Quod tunc habuit bonam auqoricatem, fo2 to do ſo, and to paſs o⸗ 
ver the ſaid land, andthe wozvs of the Aſſignment are very ſtrong, being of all 
the Eſtate which, habui, habeo, vel habere potero: And this Eſtate ſo bp the Defen- 
dant a d in this manner to the Plaintiff, was after the death ol the Tenant 
fo2 thꝛee lives. Flemming Chief juitice. In this caſe here, clearly the Leaſe foz 
pears doth remain, and is not extinct. Williams Juſtice, If in this caſe he 
had onlp reſted upon the leaſe fo2 years, and gone no further» this had been then 
good, and no bzeachof Covenant. Flemming Chiet Juſtice. This is as plain a 
caſe as can be, all this being only a Covenant, and a Covenant that he had 
good power to grant the Land, and to make further aſſurance fo2 the ſaid term foꝛ 
the other lives, declaring unto the Plaintiff, befoze the grant, that he 9ad the 
ate 
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Eſtate in him fo? the ſaid lives, which was not ſo, and ſo a clear beach of Cove 
nant. Williams Juſtice, Jf a man doth bargain, and ſell to another, all hisEſtate 
in ſuch Lands, to have and to hold to him fo2 thꝛee lives : Here he doth fully de- 
monſi rate unto him the Eſtate he ſhould have, and which, by his Covenant, he 
ſhould enjoy : It this Eſtate cannot be ſo enjoped, this muſt needs be a bꝛeach of 
Covenant. Flemmiog Chict ſuſlice. The Defendant here hath affirmed to the 
Plaintiff, that he had an Eſtate fo2 thzee lives, the which he paſſed tothe Plain- 
riff, and Covenanted, that he ſhould enjoy it, which now he cannot do, and ſo the 
Covenant b2oken ; but otherwife it would have been, if he had onlp ſaid chat he 
had had but a Leaſe fo2 pears, and that this Eſtate he had aſſigned oder to the 
Plaintiff. Willies Juttice. It a man have a leaſe fo2 pears» and an Eſtaggbp Oc- 
cupanecy comes unto him, in this caſe he map have and enjop the one oz the other, 
ag beſt pleaſeth him. Flemmiog Chief Juſtice. If Tenant fo? another mans life, 
makes a leaſe fo: pears, which Leſſee fo2 pears makes a Leaſe at will: the Te 
nant fo2 the others life dies, the Tenant at will here, ſhall be the Occupant ; the 
Freehold bp operation of Law is caſt upon him, but this he ſhall hold and enjoy, 
ſubject unto the Leaſe fo2 pears, fo2 that he cannot have and'enjoy this eſtate of 
Freehold but in the fame manner as the Tenant foꝛ the others life held and en⸗ 
joped the ſame, and he held the ſame, ſubject'to the Teaſe fo2yearss but if there 
had been no leaſe at will made, then by the eſtate of Occupancy falling upon the 
Termoꝛ fo2 pears, the Frec-hold is pꝛeſentiꝝ in him. bp operation of Law,andſo 
by this the term foꝛ pears is dzowned, extinct and gone. Williams Juſtice, The 
Traverſe here taken is not good. Dit urged fo2the Defendant, that there is no 
b:eachof Covenant here mentioned in the Declaration, and ſo the ſame not good: 

t is here ſaid, that they were tic firſt which did enter, and ſo were ſeiſed, ut 
primi occupatorcs :.And this is no geod pleading, but itought to have been ſhew- 
ed that they did enter Et occupaverunt, The wjole Court againſt him clearly in 
this, that this is good, notwithſtanding this Objection ; It is here ſaid, that 
thep, after the death ot rhe Tenant fo2 the other lives, Primo incraverunt, & tunc, 
& extunc fuerunt ſeiſiti, in the ir Demeſn, ut primi occupatores : The whole Court 
agreedthe pleading robe good, and chat the Covenant of the Defendant was — 
bꝛoken, and ſo the Dlainti had no cauſe of action, and ſo by the rule ot the whole pins 
Court, Judgment was entred foz the Plaintiff. 

Nom, The 


Nota, Upon a Trpal at the Bar, in an Action of Treſpals and Ejecment, manner of fel. 
upon a Leaſe made by Yugbands and their Wives, taz tryalof-a Title, and the ing a Leaſe 
ſame executed bp Letter of Attozney, who bp tote thereof was to enter into and Letter of 
the Land in queſtion, and there to deliver the ; SheLeaſe and Letter of fen. by 
Attoznep being ed to be p2oved. it appeared to the Court, that the Leaſe, e enen 
and Letter of Artoznep were only 1 Hugbands, but not bp their for yal of 2 
Wives, and that the Attoꝛneꝝ did enter in the name of the Hus bands only, and Title. 
not in the name of them, and or their wives : Bu the opinion of the whole Court 
this was not legally done, fo2 that the Wives ought alfo to have ſcaled the Leaſe 
and the Tetrerof Attoẽ nen . and that the Entry by the Arcoznep ought to have 

been in all their names, and foz this omiſſion the Plaintiff perceiving the opini⸗ 
on ot the Court to be againſt him. became Non-ſuit, and by all the Judges the 
anthozity given by the Hugbands ſhall not bind the Wives; and that theWives 
here, not ſealing the Teaſe and Letter of Attoznep, the ſame being to deliver a 
Leaſe made bp them all. both by the Hus bands and Wives, whereas there was 
noſuch Leaſepzoduced, ſealed by them all, and ſo the authozitp given by the letter 
of A is meerly void, bp reaſon that the Wives did not ſeal the Leaſe and 
Letter of Fttomep with their Hugband Fs and in all this the whole Court tlearly 
agreed, and ſo the Trpal p2oceeded no further, the Plaintiff being Non-ſuit. 


Bikes 
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Baker Plaintiff, anaial "I * 
Defendant 


an Aion up. I N a ſpetial Action upon th Caſe, fo being interrupted in the injopment of 
wean in JL I Te his, J woman woman fole had right to have 
2 handed fo2 term the Common res ite; he takes bh the > =o — 2 — 

ere the ndꝛed in ta upon aſe in | 
nana , name. han an ge his ite whether this ation as well ought, wa 
Tt; reg guete e opinion of the whale Cane, the action i well brought by 
have an Action mages; and fo oy caſes where damages areonlp to be 1 in a Quare 
e impedit, and Lieder ane n not to joyn his Wif 


Brk Plaintiff, againſt Mullineux 
Defendant, 


Entred, Hillary 9 Fac. B. R. 
Rott. 5 13. 


An Audita 
querela by a T N an Audita — the Cale 


— — 2 1 Kecognizance and afterward 
ther it will lie gainſt the — who makes a Feoffmen over tau another, the ſecond T2 
or not. offee bzings an Audita querela, to have C —— The queftton was, - 
— Caſe. ther he onip map maintain this · But moze particularhy the < Cafe was this; 1 
Cr. 27 man having Land in two Counties, did — a Statute with which his 
Land was chargable; afterwards of theſe Lands he makes two ſeveral Feaff- 
ments to Mullineux, and to one Laicon: An extent upon this ig ſited out 
againſt Laicon, and his Land, who afterwards levies a Fine of this Land unto 
are 6, who loings this Andita querela againſt Mullincux, the other Feoffce, wha 
pleadgall this matter, and ſets fo2th the extent againff Laicon, and the Fine af- 
terwards levied by him: Apon this the Defendant demnurred in Law, and ſa 
the queſtion here onlp was the Plainttif.as this Cale ig, map have this 
— quere la, 02 not; Telverton fog the Plaintiff, that . ig well 
bꝛought up by 3 — — 2 here wag had, and the fame return⸗ 
ed : The queſtion is, Whether map have an Audita Fwd to remabe the 
extent; this he map well have * "In this ale; the — each t of Aadita 
quercla, is in the firſt-place to be examined: As to this, WY 1115 Wine 
mands nothing, the ſame being but . 

the matter: And it is a ground in Taw, that a Purchaſoy, y 

valuable conſideration, ſhall not be charged alone, but every one ſhall be equally 

Fitz. Nat, charged, pro- rata, accoding to his due pꝛapoꝛtion, and not otherwiſe. Firlk, 
Breu. c. is plain bp Fitz. Nat. Bre. in hig Chapter of Audita querela , fol: 104. G. 5 

29 Ul. 8. Dyer fol. 105. C. That the Feoffee Himſaf ſhall have an Auditz querela; and ſa j 
2 35. acito the fame reafow the Feoſtee of a Feoffee ſhall have the ſa1 and ſa m . 
2% 3 Elk. twentieth: Feoffee devel. 29 H. 8. Dyer 4 35, placito 27. An Audita qugrela: 

— r fol. 1933 e rage WARY 2, and by s agrees Mich. 2 K* Eliz. Dyer fol. 
3. placito 30. and 31. and Rille. 16 Elir. Dyer fol. 33 1. 332; 4 cito 23 & 24. 
15 E 3. fol 25. It appears by 18 E. 3. fol. 25. Fitz. title Error placito, And 17 Book of 
Aſſiſes, placito 24. Chat a Feoffre ſhall have a Wzit of E Erro?, to — an 
recution 


bebe be this: Aman did acknowledge a 
r , Orecntion is ſued. a- 
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Execution where the ſame was not lawfully dane ; the ſame Law So 
querela: The Law delights in Eguality, as appears Coke z. ma ho dic =_ 3 pars, 
Herberts Cale, tol. 12, & 13, and in 25 H. 8. Brooks Caſe, fol. 15. placicg * 71. Ak a © 

rename Acres, is bound in a Statute 50 25 8. Brooks 


Feoffment of fifteen Acres to leveral perſous, an Ex DEE Caſes, (gc. 
Mees to 


A n 
* — — 


of the Feoffces, he ſhall ha ve an Audita querela a 
have — the Feoffee of a Feoffce Fee way hate. | 4526 
r — foꝛ a Nuſans which was befoze his time, fo2 that 


as touching ſome things done. the Featfce of a, 
and therefoze if there be Lozd and Tenant, and 
ſhall not avoid this impzovement , 7 R. 2. Fitz. tit. 
— 2 in fait ſhall not not ode an as Boe by he eg 
nant ſhall not avoid an incrachnt by the 
fol. 22. B. It an erroneous execution hy 
he be no partpto it: This Wꝛit of Audita goers. 
in queſtion, but affirms the ſame; faz hp this Whit 


Law he map do , and then the Tenant makes a 

his time, fo2 this is a voluntary 

Feoffee map have a Wzit of Erroz . audſo ab 1 
bution towards the ſa ng of the reeution, a 


mains in its full tozce., s Caſe doth ae 05 
—— — po 1 2 he char? Wl a Cas nay 6 
gment, Brooks ons 


e ſeveral dero 
— value he tannot bp 122 
Manno to deſcend unto the 
deviſe two parts of each Man 


this Cale, and from the EE 


tourn : but otherwiſe it is of a Tenant oy peg, whe hl 
Law here creates a pꝛivitꝝ. and an Ayowzp hall be —.— AR 
Arto2nment, and ſa upon r matter Fe. Audita forever is here wel 
and ſo pzaped Judgment oz 47 8 2 
that the Audita querela — © cate 

7 ag 2 0 habe 


Whether this Feoffee alone 
not: As this Cale here he hall not, Cok fol. we = | 
—— Caſe, rar he Dir hall e 12. Ir William Her WS. 3+ pare 
ag che 455 22 an 8 Thin. r- 17 K. 3. 
have an 4 ita mY . f. 25 


ceſto2 > the Feoffee here 2 hott 4 we this Audita erty 
Eee 


17 E- 3. fol 43. placito 32. That t Foolfee þ 
have ares 
and nd thar was 5 


, tranüt "yy cum SE and bY 


ſhall not 1 of 5 (5 0 
= 


dy of this, wag 
—.— 3. A t 
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ſans be erected in the time of the Father, byhim,and ſo gfterwards continued hy 

the ſon, thatthe Ar. ſhall have an Aſile of Nuſang, and ſo ig the 4. Book of 

4 Aſſifarum, Aſſiſes, plac, 3. 161 fol- 36. & Cook F. pa. fol. ot · in Penruddocks Caſe. The 

_ 3. * Feoffee here i in this ; Eat tha 5 have his Audita querela, the ſame not being 

a8 transferred unto him by very, the ſame being a collateral thing ; neither 
| ſhall ſuth a Feoffee have a rs deceit, but a Scire facias ad computandum he 
Lak tz and to be relieved this way, and bp no other means: There was a 

in the Court of Wards, upon a falſe office there found; and there it was 

— 1 could not have a Bill of Traverſe, and pet his Feoffoz 

| the ſame: e Caſe the Feoffo2 might have had an 

, wo not his Feoffee, and ſo pzaped Judgment fo2 the Defen- 
— — e and the reſt of the Judges did all of them incline 
to be of Opinion, that this Audita querela did not tie fo2 this Feoffee, fo2 that he 

is not perſon grit ved the Execution, becauſe that the Land was clogged 

with Execution, e bought the Land with the clog; Et tranſit terra cum 

onere, and that fo? this cauſe e Audita querela here, doth not lie bp this Feoffee, 

and ſo pn further Argument, this Cafe was adjourned to another 

Termin. Trin. time. terwards, Termin. Trin. 11. Jac. B. R. This Caſe was moved again, 
11 Jac. B. R. the Queſtion being, Whether the Conuſee of the Feoffee, after the extent ere- 
cuted, map have his Audita 1 — : It was urged bp George Croke, 
that he cannot have his Audica querela: After the Extent Executed, the Feoffo2 

himſelf, hath R—_ canfe to have an Audita 99 but where the Feoffee fuffer- 
ed an Extent to be had, and afterwards levies a ine, Whether this Audica 
querela may be transferredover to another, o2not : t it cannot be transfer- 
red over, fo2 that, tranſit terra cum onere. Mifo if one have cauſe to have a Mꝛit 
of Erro? to reverſe a his Footer tek nor well do this > but if he afterwards 
ancren Makes a Feoffment, lysFeoffee ſhall not have any ſuch benefit by a Wit of Er⸗ 
* 2 ro2, as appears bp 12 Aſſiſar. placito ultimo, & 20 A ſſiſar. placito 2. Where it ap⸗ 
mo, Cc. pears, that after a Feoffment, the Feoffee hath no remedy, 37 Eliz. B. R. Sir Ri- 
37 El. B. R. chard Shuttlewort hs Caſe, where it was held, that a Mꝛit of Erroꝛ doth reſt, and 
=7r Richard, run in pꝛivitn, and that by EA — afrer this accrued, the ſame is 
Caſe, 2 nottransferred 2 adjudged, that the Feoffee ſhould 
; all not have an Attaint, no: «he 


Services from his 
ihe Fee on | 


al Caſe here; — Fitz. N. B. fol. 12 I. & 149. A 


. TH, 


ro Where the Guardian a thanought to be, and afterwards 
; — his Eſtate Amper — oe have a Wit of Admeaſurement ; 
. 

— Guardian en fai t, ſhall not habe the l ſame Mꝛit becauſe this was —— 


Onion ven, 4E. A tale to this 
thing gi 4.35. A good L. purpoſe, her 


a Common, and is 
have no 
„ 


5 be r- — he e 
, his Feoffee ſhall not — 
„ all hae dee meenteree fol ah 
aſe tht habcbe 2 4 — by the other 
do make 1 


Part II. Termin. Mich. IO Jac. 17 


Erroz fo2 an Erroncoug Execution done in his time, becauſe there the wꝛong is 
done him, and fo toz the Feoffee of a Feoffee ; and ſa is Coke 3 pars, fol. 1 3. gone 3 bare, 
in Sr William Herberts Cate, and ſo the reaſon of this Caſe is well opened: The ©* 
Conuſo2 map have an Audita querela befoze Exctution, but the Feoffee not 
after Execution: Here there was no tauſe of grief to the Conuſee, but that 
which was done, was done befoze to the Conuſoz, and the Conuſee is to take the 
Land as he finds it: Allo in the Wzit of Audita quercla, he ought to ſap, Ad grave 
damaum of the Plaintiff; but here he cannot ſo ſap, fo2 that the Execution was 
had long time betoze: Another reaſon map allo be dzaum out of the Wꝛit of 
Audita querela, it ars bp 2 E. 3. Fitz. tit. Execution placito 127. The - 23 K 3. Fim 
ment in this Wꝛit ſhall be. that the party ſhall be reſtozed to all the mean Jſſues: ** . 
After Execution, this he cannot have yore in this Cale, fo2 that the extent wag 
here ſued out two pears befoze the Fine of this wag levied to the A. prog 
and the feoffo2 cannot have thele Jſſues,becauſe he hath departed withall the pꝛo⸗ 
fitg of this Land to the Conuſee, and ſo ko all theſe Keaſons, the Feoffee of the 
Fcofee here cannot have this Audlica querela, and ſo lp 
ought to be given foz the Defendant. Yelverton urged foz the Pl that he 
map well have this Audit querela the Caſes cited bp the other ſide, Wzits 
of Erro are given awap by the fe foʒ the lame reſts in Fun . as to the 
Kecozd, and ſo ut the Wzitof Ne injuſte vexes. But otherwiſe it is in this Caſeof 
Audita querela; fo2 this demands nothing, this Wꝛit onlp in the nature of 
matter amed of, and therefoze 


a complaint, to have an examination of 
Outlarp is no Plea in an Audita querela, becauſe the ſame demandg nothing; and g. N B. 22. 8. 
Fitz, Nat. Bre. ſoſ. 22. B. hath u f one ſues — 


an erroneous Execution again the 

have a Wzit of Erroz ; and this is grounded upon the Book of 18 E. 7 

this is called an Audita querela, and ſo meant to he: At is agreed, that icon the 
Aus 


Mo, 661. 662* 
Beal, 161. 


parties; quod nota. , 


- 0 : D JI. 3 
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An Informati- 
on upon the 
Statute of 

21 fl. 8. Cr. 


Coke 6, part 
fol. 21. (9c. 


Stat. 18 Eliz. 


cap. 5. 


5 


Action upon 
the Caſe for a 
Promiſe. 


3 


J. S. Plaintiff, againſt Martin and Gunnyſtone 
Defendant. 


N Anfozmakion by him exhibited againſt the Defendants, being two 

Parſons, upan the Statute of 21 H. 8. cap. 13. againſt one of them foz 
Non-reſidencp, and againſt the other, foz taking of a Farm; the one of them 
pleaded ſickneſs, and that by the advice of his Phyſitians, heremoved into bet⸗ 
ter air fo2 recovery of his health; and this is juſtifiable by the whole Court; ſce 
moze foꝛ this, Cook 6 part tol. 21, in Butter and Goodales Caſe: The other pleaded, 
that he took the Farmonlp fo2 the maintainance of his Houle and Familp : and 
this is alſo juſtifiable bp the opinion of the whole Caurt. George Croke moy- 
ed the Court fo2 the Defendants : that the Plaintiff-wag a common Jnfo2mer, 
and that he did pꝛeter this Jnfozmation agamſt them, only fo2 their veration, 
and fo to dꝛaw them tocompound with him, as fo2merlp he hath ſo done by o⸗ 
thers, foz which they poſecued an Audictment againſt him in the Country, up⸗ 
on the Statute of 18. Eliz cap. 5. made to puniſh common Jnfozmers fo2 their 
Abuſes. The whole Court did adviſe them to p2oſerute this icment againſt 
him. George Croke moved fo2 the Defendants ; That in regard the Jnfo2mer 
is a man ot no means, that the Court wouldozderhim to put in ſufficient Sure- 
ties to r Coſts it the matter went againſt him, and that then the 'Defen- 
dants woildpzeſently anſwer the ation. Williams Juſtice, nullam habe- 


mus talem legem, this is not to be done, but the Kule of the Court was, that the 


— ſhould not anſwer the Inkoꝛmat ion, befoze the Anfo2mer appeared 
in perſon. | 


Gray Plaintiff, againſt Gray 
Defendant. 


Entred Hillar, 9 Jac, B. R- 
Rot. 5 13. 8 


an Action upon the Caſe, fo2 a Pʒb mile, the caſe appeared to be this; the Fa- 
Bo couſder-rion that the Plaintiff his Son papſuch a debtfo2 him, 
did aſſume and pꝛomiſe that he would ſuffer his Land to deſtend upon him; 
In an Action bought foꝛ bzeachof this pzomike, he fets foꝛth in his Declaration, 
the monp paid by him in fatigfaction and difcharge of rhe debt, and foꝛ bzeach of 
P2omiſe,by wap ot pleading . he ſets fo2th that he did not ſuffer his Land to deſcend 
unto him; upon this then were at iſſue, and upon this iſſue a demurrer was jopn- 
ed. that this was nogood iſſue. Williams Juſtice, the difference will be where the 
caſe ariſing upon the Aſſumpſit is in the Affirmative, and where in the Nega- 
tive; where the lame is in the Affirmative, there it ought to be averred in facto, 


that the Land did deſcend,butotherwiſe it will be, where it is in the Negative,foz 


e it i and ſufficient to ſap, as here in this caſe, quod non permiſitʒ that 
ID — ker the Land to deſcend ; and herein the whole Court agreed, that a 


good iſſue map be taken upon this plea ot non permiſit, that he did not _ — 
an 
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land to deſtend; and ſo by the opinion of the whole Court, the Action here is Jud 
well bꝛought, and by the rule ot the Court, Judgment was given oz the Plain- ain dr the 
tiff. 


Dowty Plaintiff, againſt Fawne 
Defendant. 
Nan Action of Debt, upon a bond, conditioned fo2 the ſaving of the Plaintiff Yelv. 225. 


harmleſs, from papment of all Legacies, and ſhews foz his grievance, by !p-430, 
wap of bzeach, that there wag a ſuit commenced againſt him in the — 1—— — 
Bond. 


tharged with the payment of a Legacp, but doth not ſhew, as he ought to have 
done, in lacto, that ſuch a Lega { that he was ed with 
the payment of it: loꝛ his bare allegation, as here it is, is not traverſable, nei⸗ 
ther can any iſſue be this of the Plaintiff as here it is, the 
ought to have been 


particular manner, and to have ſet fozth in taQo, Legacy | 
was given and deviſed; and alfo he ought certainly to have ſhewed the place —— 
where the Chancery wag: the w * rip agrerd in all tuts, and over ruled Nil ca; 

the ſame againſt the Plaintiff, that the Declaration was nat good, andſo the per Ban 


Nule of the Court wag fo? the Defendant, Et quod querens Nil capiat per Billam. 


Childe Plaintiff, againſt 10 Defendant 


er · Nota per Cariam, that i 


7 


from the 


go 
pain of 201. 


D 2. Auftin 
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Auſtin Plaintiff, againſt Cliſton and others 
Defendants. 


Entred, Pafch. 10 Fac. B. R. 
Rott. 172. 


I Da Pꝛohibition againſt the Church. wardens of the Parifh of Dae, to tap 

mgs in a Suit by them in the Eccleſiaſtical Court: the Suit there 
was fo2the ſurpluſage ofpofits: the Plaintiff ſhews, that his Fee-fimpie Land, 
and other Land was charged with the payment of fifteens and 5.8. yearlp to the 
p6o2, and that the reſidue of the pzofits he was to have foz his own uſe. the others 
da maintam their Libel and aver, that the ſur ge was to go foz reparati⸗ 
ons of theChureh, andthe reſidue to be difpoſedof fo2 Charitable nfes, and takes 
a Travers abſque hoe that the ſurpluſage of the p2ofits, was to be to the uſe of 
aintiff himſelf : to this Plea and Travers the Plaintiff denurs in Law 


the on ion was, whether this Travers be taken, 02 not. Williams 


Juſtice, demanded, i. 7 ery map uot. give his Land, charged with 5. s to the 
2 with payment of fviftceng, and reparationot᷑ the Church;clearip he may well 
de: The Court all clear oſ Opinion, that the Trabers is good, and well taken; 
here is ta be traverſed. George Croke moved the Court 
this Travers is not * that f the Plaintiff had 
ads in bar, and takes a Travers, by 

which is traverſed, is but an indutement 
ſelf. no Travers is tobe taken, neither to 
of a Plea, as appears in 1 Caſe, 

no Tra- 


the/Defondaut, 2 the point of the fuggeſtton 


is almapstraverſable, ſo here in this Caſe; the Pla intik here ſuggeſts. 

is to havetheſurpluſage of the oafits to his own nfe-: the Defendant doth 4 
vers this, thetaking of the p2ofits is always traverſable ; fo2 this makes him 
Tenant o2 not — — r tra verſable, and ſo here the taking of the 
p2ofits to his oun ue. Williams Juſtice, the Travers here is Well taken : and there 
is no other matter in this Caſe traverſable.* Flemming Chief Jultice, agreed that 
this Traverſe is good and well taken, foz this is the ſole Negative and the point 


4 b r iſſue cauld be taken, the whole Court agreed the Tra- 
l take We wank e was th .agafilt the Paineiff, 
1.15 119 a Gl bi 2 b N 


En Cid mg K 11: 


1 
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Ie, rien, ee 
Fg 
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Goodſon Plaintiff againſt Dufi/l Defendant. 
Entred Hillar. 9. Fac. B. R. 
Rotr, 231. 
? a Wit of Erroz, to reverſe a Judgment given in the Court of Pppotwders, A win of br 
| Log wont — a Bond of 300 |. The Blatntiff there declared upon a CORES 


Bond of thꝛee hundred pound, long befoze entred into, and ſets fozth, that the 2 Judgment 
Court was there held, lecundum Conſuetudinem, and by Charter, befoze the Majoz, — 


W 22h.onk 
intiff in a-Court of Py⸗ 2& 3 Phil & 
where no — 133. Ne 18. 


Benches, 
of the Marſhalſea, Mich, 42 & 43 
iven El. B. R. &c. 


one Handerg any which, trades in the Warket 
his trade, there an action foꝛ this 
wo2ds were ſpoken befoze the Market 


foz 
he Market. 
& die one Brac. lib. $ 
quo compa- fol. 
'& Wraw 
legitima 


— 


Part II. 
legitime. Si minus ſpatium contineat poſſit illigitimam judicari, niſi ob caulam legiti- 
mam, minus tempus ſtatuatur, ut propter perſonas, qui celetem habere debeant juſtitiam, 
ſicut ſunt mercatores, quibus exhib-rur jultitiam pepoudrous, by the Statute of 17 

Star. of 17. E. E. 4. capite 2. No Steward o2 other Miniſter of a Court cf Pipowders, ſhall holo 

4. cap. . plea upon any action, at the ſuit of anp per ſon unleſs the Plaintiffo2 his Attoz- 
ney, in the pꝛeſente of the Defendant, da {wear that the contra in the Decla- 
ration, &c. wag had, and made, during the time of the Fair and within the Ju- 
riſdiction of the Fair (but this Oathſo taken) ſhall not conclude the Defendant, 

trom pleading in abatement of the Action, and to the Juriſdiction of the Court, 

Stat. of 1 R. 3. this Sta tute by the Statute of 1 R. 3. cap. 6, ig made perpetual : In this pzincipal 

cap. 6. caſe here, the Defendant in the Court at Rocheſter, wag condemned in an adton 

ol debt, fo2 200 l: upon a Bond, andcontrac fozmerly made; and entred into, 
and ſo fo2 this cauſe the Judgment is erroneous : A letond crroꝛ in the ſtile ot 
the Court; they being (as is ſet fo2th) to hald plea of this, bp prelcription, and allo 

Collins de Hol- by grant, and this is impoſſible. it cannot fo be, and to this purpoſe was Collins 

mans caſe 43. and Holemans caſe cited, 43 Eliz. B. R. where a Court was laid to be held by the 

— B. R. Majoꝛ and Aldermen of Det. by preſcription and by the Charter of the Queen 3 

op fg ** this was aſſigned foꝛ erroꝛ, and foꝛ this cauſe the Judgment was reverſed; and 
ſo here in this Cale, the Court could not be held bp both (S) by cuſtom, and allo 
bp Charter, but it ought to have been expꝛeſſed, that the Court was held by the 
one. o2 bp the other, and to have let fozth by which; as the caſe here ig, it 
doth not appear, by what authoꝛity then held this Court, and foꝛ thig*cauſe al⸗ 

3 Error. ſo the Judgment is erroneous. 3. The Judgment is erroncous, fo2 that the 
trial here was not good; the Defendant here pleads payment of the mony, at 

the houſe of the Plaintiff, and doth not ſhew that this houſe was within the Ju⸗ 

riſdiction of the Court. Allo 4. the venire facias ig not good ; the ſame being 
made returnable coram me, vel ſufficientem deputarum meum : and he cannot here 
make a Deputy being in a Court of Pipowders, and fof62 this canſe the Judg- 
ment is erroneous: Jt was nrgedallo by'Barker Serjeant, and by Finch of Grayes- 

Inn, that the Judgment here is erroneoug, and Williamſons cafe tited, to be 38 & 

33& 39 Elis 29 Elz. where it was held that a Court ot Pipowqęrs, hath no Jutiſdiction at all, 

i ut fo; ſmall matters , and fo? ſuch'ag do hapßen to ariſe ſitting the Court, 

and during the time ok the Fair, but not befoze ; and it is againlfthenatureof a 
Court of Pipowders, to hold plea ot — happening, and ariſing in the 

Fair, and during the time ol the ſame, and in no caſe of matters done befoze, 

F. 4. fol. and out at the Fair: it appears by 22 E. ſol. 33. b. that a Court of Pipowdeis 

1 + oughtto be held on that dax, on which th#fane was granted ro be held, other 
wile the pꝛoteedings there will be erroneous : The Court of Pipo ders ig defined 

Fedis pulveri- xg He curia parvi ponderis, and this is to be Curia pedis pulverizati, and fo the Lord 

_— chief Juſtice Anderſon did uſe fo2 to define it. George Crook fo? the Defendant, that 

; the Judgment was well given, and is not 8, but ought tobe affirmed. 
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* A 


4 Error. 


As touching the firſt erro? inſiſted upon; becauſe: the pꝛoteedings there, was 


for 


| fo2 a matter ariſing out of the Fair, theſe pꝛoteedings were good, and it map 
well be ſo +: This Court is called, Curia pedis pulverizati, the ſpeed there 
Pulverizar qifed, in the p2eſent diſpatch of matters. But in caſe of a pꝛeſcription ſuch a 
Court man verp well be without a Fair, and this map ſo be from time to 

31 E. 4. fol. 8, time, and from dan to dan, in caſe of a pꝛeſtription: And in 13 E. 4. fol. 8. b. 
b. it is ſo adjudged in point of a Wzit of 2, where the Erroꝛ aſſigned to re⸗ 
verſe a Judgment given in Curia pedis pulverizaci, there alledged to be held, 

ſecundum conſuetudinem ejaſdem' civitatis, the Erroz inſiſted on was, becauſe he 

did not ſhew, that the matter whereupon the Aa ion was b2ought, was in pleno 

mercato veFiriplena feria, it i there adjudged expꝛeſſp, that this was no Erroz, 

Hecanſe the fame was laid to be held, ſecundum conſuetudinem civitatis, and that ſg 

in this manner, ſuch a Court may be held, without a fair, oz market, and that the 

- Kingmap well grant ſuch a Court to be held from dap to dap, and luch a Court 


may 
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map well be held bpCuſtam, without any Fairo2 Market: And this Court hath 
its name p2operl q the ſperdy diſpatch of buſineſſes there, and lo are all the 
Preſidents likewiſe. 2. Admitting that eedings there ought fa2to be up- 
on Contracts there pzeſently ariſing, and not to2 matter , Acc02ding to 4 Marie, 4 Mariz, Dyer 
Dyer, .. 133. But where the ſame is held bn Pzelcriptiou, as in this tale here, this 133. 
doch alter the caſe ; fo: by Pzeſcription ſuch a Court map be held, aud the Jurit⸗ 
diction of this map well be extended unto all Contracg and Bonds, to Attions of 
Treſpaſs and Actions upon the Cale, and to this purpoſe was the Caſe between | 
Chambers Plaintiff, againti Pcrt Defendant, Hill. 33 Eliz. Where an Action of Treſ- nz. 23 EI. 
paſs, foꝛ an Aſſault and Battery was bzought in a Court of Pipowders, fo2 an Chamber:Plain- 
Aſtault done long befoze, and well maintainable, as in that caſe it was held, f againſt Fer: 
As to the naming of the Court, this is onlp the Stile of the Court foz ſpecd , tt. 124. 
Er peduim pulveriſantium, 8 Jac. White Plaintift againſt How : A Glouceſterſhire 8 Jac White 
Caſc. An Action upon the cale fd2 ſlanderoug wozds, h2ought in a Court of 2laincif againſt 

long befoze the Court was held, adjudged there 4% Deten- 

fo2 the Plaintiff, and affirmed here in a ꝛit of EL becauſe the Court was | = "i af. 


id in this inci al caſe, firmed in a 
15 An cale 0 


12 H. 5. f. 16 B 
13 H. 7. . 19.8 


it was, therefoze ad- 
held by Preſcription 

and this was affix- 
now in with the 
the fame 


Plaintiff : this 
is the onlp 2 
without a 
and la it is erpzeſip 
es k. 168. tit. Dette 


g. Z. 4. f. 3. a 


6 E- 4. f. 3. 
Steward 


ge, and ns other 
Court of Pipowders 
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7E. 4. f. a3. A. Erroz, and with this agrees. 7 E. 4. f. 23. And where one claims to hold a Court 

of Pipo ders by Pꝛeſcription, and alſo by Charter; if the Charter be not con- 

trarp to the Pꝛeſcription, this ſhall be good, by way ot confirmation: As touch⸗ 

ing the Stile of the Court, as it is here expꝛeſſed, this is good, and ſufficiently ſet 

foꝛth (calling to him two Citizens) by this they two are Judges alſo: And this 

is clear, as where the Loꝛd Chantelloꝛ having power to call unto him the two 

12 H. 7. f. 5. Chief Jultices, by this then are made Judges alſo: Jt appeareth by 12 H. 7. 

13 H. 7. f. 19. f. 16. & 13 H. 7. f. 19 That this Court of Pipowders is of common right incident 

19 fl. f. Brooks unto a Fair. with this agrees 19 kl. 8. Brooks Cafes, placito 7. & Brook tit Incidents 

Caſes, Oc. placito 34. As tothe manner of the trpal had in this Caſe, clearip this trial was 

n3t good: The Defendant here pleaded payment at the Plaintiffs honſe this was 

na good Iſſue, no plate being named from whence the venire tacias ſhould come; 

fe2 no venire facias can be from his houſe ; but if he had here pleaded payment at 

Rocheſter, this had been good, and a good Trial might have been had upon this 

Iſſue of ſolvic oꝛ non ſolvit at Rocheſter, here being a good plate from whence rhe 

venire facias map be awarded: And {ggf payment was laid to be at the New Hall 

of the Middle-Temple, heought alſo ſap, in parochia de St. Dunſtans, fo2 the plate 

of the venire, oꝛ not good: gore in this pꝛintipal Caſe, he ought to have laid 

the payment to have been apud Rocheſter, at the Plaintiffs houſe there, and this 

had been good; but here the Trial was not good, becauſe the popment wag 

laid to be at the Plaintiffs houſe : The return alſo of the venire tacias here, was 

nor good, the ſame being to be coram me, vel ſuficientem deputatem meum ; this 

is not good, fo? there is nofuch Court, fo2 him to have a Deputy, as if it had 

been in ſuch a caſe, Niſi, ſuch a Juſtite of Aſſize, prius venerit per ſe vel per ſuffi 

cientem deputatem, this is not good : Ho here in this caſe, the Trpal was not 

good, and ſo fo2 this cauſe the Judgment is erroneous, and fo? this the ſame, 

ought to be reverſed. , Crook Juſtice. is Court of Pipowders tg of two kinds 

either by Pꝛeleription, and this an abſolute Juriſdiction : The ſecond to be in 

a Fair oz Market, and to this a Court of Pipowders is incident : And here 

two things are requiſite. Firſt. This Court to be fo2 matters arifing in the 

Fair oꝛ Market: And ſecondlp, The matters to-be determined there, within, and 

- $earures ot during the continuance of the Fair 92 Market; and this appeareth to be ſo by 

17E, 4. Cc. the Statutes of 17 E. 4+ cap. 2. & 1K. 3. cap. 6. and this fo2 a Court of Pipowder*, 

annereduntoa Fair oꝛ a Market: But in a Court of Pipowders, which one hath 

by Preſcription, there they map well hear and determine of matters done befoze ; 

and as to the name ot the Court, this is onlp the ſtile of it, ſocalled, fo2 the ſpeedy 

diſpatch ol matters there uſed. Erroz here in the Pzoceedings : The tile of the 
Court, the lame to be coram Majori & concivibus, this not good, there being no fi 

Court: As to the venire facias, ſome doubt may be made of this, fo2 the houſe 

is ſaidtobe in Rocheſter, andſo from thence the venire facias map be awarded: 

As to the holding of the Court by Pzeſcription, and by Charter this map be 

good, if the ſame be onlpbp wap of confirmation: Here the Court is laid to be 

held bp Pzſcription, & virtute conceſſionis domiai Regis: Jt this go by wap of 

confirmation.and ſo to be uſed, and not otherwiſe, to deſtrop the Pꝛelcription, this 

map be good but not otherwiſe. klemming Chief Jultice. A Court of Pipowders 

is raiſed, as an incident unto a Fair, and hath its certain limitation, to be end- 

ed with the Market; and allo the Suits there, to be onlp fo2 matters and foz con- 

troverfies happening and there ariſing in the Fair oꝛ Market, and during the time 

of the lame there are alſodzterminable, Contracts, Batteries, and Aſſanlts but 

not actions upon the Cale ko wozds, foꝛ that theſe do not diſturb the Market; 

and this Court is not to laſt any longer than the tontinuante ot the Market: Here 

in this plate was a Mart fo2 twenty days and the line at Winchelter, and the lame 

was called Palms Court, during all which time, Juſtice was there to be done: 

This Court of Pipowders hath its riſing, as an incident to a Fair oz Marker, 

pꝛimarilp and o2iginally : But when you tome ones to the caſe of a cuſtom, and 

do tlaim to have a Court, and there to hold Plea on everp Market dap, this is 

72 good 


4 
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dod and may well ſo be: But if it be to hold a Plea everp dap, this Court 

8 not only a Court of Pipowders ; between Strangers this Courtig to be hel de 
hora, in horam ; hut fo2 Citizens, the fame map be divers daps, fo2 to urge one 
to anſwer to Iſſue, and to go to Trpal in one dap, and ſo to pzocced, de hora, in 
horam, ſccungdum conſuctudinem Civitatis lich a ſpeedy Trpal is much to be mi- 
ſlined ol: Ik it be a Court of Pipowders, by Cuſtom and Pꝛeſtription claimed, 
in ſuch a Court they map hold and determine Pleag of-Contracs made out of 
the Court, and long befoze, and good; and many Judgments hape been given, 
and the ſame affirmed in W2its of Errs2, to warrant ſuch Pzoceedings : As to 
the Charter, it is clear, that thep could not hold Plea p, no2 by Deputp, if 
there be nat in the Charter ſufficient wozds to warrant the making of a D 
and when to ſir, then to cali two Cirizeug: Theſe are Judges alfo 

Chancelloz, ſitting in the Exchequer, had power ta call the 
with him, and lo in the Star-chamber, he being not to fit alone;and rheſe Judges 


being ſocailcd, are all of them Judges there: Ik it had been here , 
rt | aby "hs had beenle 1 


ther with a (vch bp tription 
here it is in the copulative, with an (& / by Pzeſc 
is good, and acc oꝛding to ſuch 8. the ption and the te 
ſtand together, without anp confounding : every change of a a 
pozartons have new Charters, a new Charter to confirm their ancient 
and Liberties, Conceſſa & contumata omnia Privilegia : This Preſcription here is 
nat altcred, peg yet changes this Gzant and confirmation bp eter. and ſo 
thep map well ſtand toge 14 wer 

oꝛ anp waps alter the ſame, 

be,where the Charter doth deſirop the 
the Cuſtom ; where the Charter is in Augmentation 
dition, this is good and map well he as a Gzant and Con 
to hold as befo2e: with an addition thereants, as in the 
in this manner the Charter Cuſtom, and 

it is here in this pzincipal Caſe, the Charter and 
not contrarp the one to the other: As to 
papment here is pleaded to be at the Pl 
ite: ; this cannot be made-gaod 


ris void; but 


EE ha, 
* until ther be ealfedto ſr wirh 


cias coram me vel deputatum meum: 


the Gt 
ae xn 
ld came Be 
d, unleſs it appear and he pzoved by jarter tha 
ota, | lerceibinot Opinion 


the Court bp his De N 
Arn | 0 the Judgr 
they agrecd by their mutual to go a new Ey 
and ſo torecifie the fozmer miſtakes, and ſothe Court deliveret 
this caſe, fo2 that the parties agreed to go tu a new Trpal. 


Nota per Curiam, Jn a Crpal at the Bar by a Buckinghamſhire urp, Pri 
ing the Title of Sir John Packington, Chat it one of theparties ihe — 


vate inſtruction to one of the Jury, after that they are empanelled, this is pu- . i. Bud. 
niſhable in the Star-chamber, - rug ” thi ow — — 


r Powell 


— 
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Powel Plaintiff, againſt Stuff and Timewell 
Defendants. 


Entred Trin. 10 Fac. B R. 
Rott. 61. 


An Aion of 1 N an Action of Debt, bꝛought upon the Statute of Bankrupts, the Plaintiff 
Debt upon laps in his Declaration, the Debt due untohim, Et quod vigorc Statuti ptædi- 
the _ of cti actio accrevit : Jt was urged bp John Harzis, That the Declaration wag not 
— good; fo2 there being two Statutes of Bankrupts, the Statute of 13 Ehz. 
13 Eliz, Gr. cap. 7. and 1 Jac- cap. 15, and other Statutes befoze ; and the Statute of x Jac cip. 
15. gives the — and lo the Declaration is uncertain . and toꝛ this cauſe the 

ſame is bad and inſufficient. Flemming Chief Juſtice, The Plaintiff ought not 

in his Detlaration to mention his ſeveral Credito2s, but this ought to come 

on the other fide, to warp that there were no other Goods, but thole which are 

named; and that there other Creditoꝛs, but the Plaintiff is not to ſet 

this fo:th in his Declaration, it beingſurfficient fo2 him, only to ſer foꝛth his 

own debt due unto him, and that virtute cujus actio accrevit: The Commiſſioners 

upon this Statute, map affign monp to one Creditoz fo? his debt, and Cozn un- 

to another, and this is good. As tothe Exception taken to the incertainty of 

the Declaration, becauſe it is not therein expꝛeſſed upon which Statute the Acti- 

on was d2ought, there being ſeveral Statutes; the Declaration is clearly god, 
notwithſtanding the exception taken at it; foz it is plain that theſe woꝛds in the 
Declaration (vigore Statuti prædicti actio accrevit) ſhall be referred unto the Sta- 

tute which gives the 1115 unto the 4 the Aſſignment by the Com- 

Sature of miſſioners, and this is theonlp Statute of « Jac, cap. 15. Theſe are general 
10 Jac, c. 13. 5ratutes; I to be taken of them; and lu the Declaration here is good. 
thſtanding this Exception, this the whole Court agreed : If the 
ee Lo Re 

unto him, and pet us Deb ed, this Aſſignmen not been but this 
oder here aſſigned inter alia, and fq other Debts to be intended and this 


may be Crool ſuſtice, agreed with him herein. Flemmiyg Chief Juſtice, The 
42 he 


et ought to have demanded Oyer of the Indenture, and ol the Sche- 
bale tu the fame annexed ſeveral Debts are contained: It A 


t 
then the Aſſignment is not good, but the ſame 


ein this than his dog er Oel 
teinghere a 220 inter alia this is good a 9 hc are ie to ſearch 
if g; and whole Court agreed p, that ration is good and 
Ren. 2 and lo by the Kule of the whole Court. Judgment was given, and fo 
Plainciff, , entred fo? the Plaintiff. | 
Baskervile Plaintiff, againſt Hensham, & Al. 
Defendants: 5 


N a Wait of Erroꝛ to reverſe a Judgment given koꝛ thzee, the Erroꝛ aſſigned, 

In a Writ of || Chat one of them was dead, tempore judicii rcdditi ; the other anſwers, That 
Error, he was infull life, tempore judicii ( Scilicet at ſuch a dap (S) 18 Augutli. The 
whole Court clear of opinion, that this Scilicer is idle, and the other Jſſue 

good that he was in full life ; the ſole and material Jſſue here, being the time ot 

the Judgment. Williams Juſtice, There is no Book wherein mention is 

made 
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made of ſuch an Iſſue jo pned upon a Scilicet, and fo b 0 Ale of the Co FA 
Scilicet toms & void, ond the o iſſue to ſtand, being =. — — 
were living at the time of the Judgment given, oz not. 


a Renoulds Plaintiff, againſt Green 
Defendant, 


Ote that in a trpal at the Bar in an Actiou of C 
N betweenthe Parſon and the Dicar, ag 
the ſame belonged : As to this, bp the 
. co claims tohave it by Preſcription; but withourt uch 

ed 0 me, 02 eta | 5 ph 
nation 02 p2eſcription, * — the Pa Another Queſtion was 
— L. fo2 the Dicar, who entitled himſelf unto the C — 
woꝛds ( Alteragium) and minutæ decimæ, ; 
wood unto him, 02 not —— 7 
woꝛd (Alteragium) is , 
was obſerved, is that which is due ta 


Alteragium; is thatonly and 
Aces ar he dans he 7 the (Aleragium 
wood: And this is the here, — 


wood, if the 


ragium) hath title to the Tithe · wood. Crook Juſtice 


not earrpthe Tithe-wood, which are great Tithes. by cim@, are petit 
(mall Tithes, minute decimæ Ca Jo Dicar, as urged 

them by his compoſition, and wmo;ds he is 

Ran Chieb [ro There — herr laid be the Sarda 


wood, by reaſon of theſe wozds, Alteragia, & minutæ decimæ, the w 
can no maps have, bur by a ſage; and io 


b , 
mgl. ide aber 


Copn have 
Alteragia & minute decimæ, and fo it was adjudge 


The Judges all agreed in this, that bp the A 
Uſage, Tithe-wood map well paſs, and ſo 
ans been Flemming Chief juſtice, and the reſt of 

ie wozd Alteragia ſhall be accounted inter miny 


is good, and 


— Hee 
that Tithe wood doth not pafs bp theſe words. pet by Uſage it 
lowed good, to ca ithe-wood, by wo2ds, being but of 
and by ſuch Uſage pal the Lam be againſt i 
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Retherick, Plaintiff, againſt Chappe! 
Defendant. 


Entred Hillar. 9 Zac. B. R. k 
Rot. 660. 


In an Adion I an Action of Treſpaſs and Ejectment — Houle, and the moicty of a Tene⸗ 
of Treſpafs and I ment, upon Not+*guilty pleaded, a ſpecial Derdict wag given, and upon the 
Ejectment. fpectal'Derdict, the Caſe appeared to be this, That one being poſſeſſed of a Leaſe 

| fo2 69 pears, made his ſaſt Will and Teſtament ; and by this his Will, he did de- 
viſe in this manner, That his Wife ſhould have the Occupation, Wanurance and 
Pzofits of the Houſe and Land to him Teaſed, if ſhe ſhould live ſa long unmarried 
and inhabit in the ſaid Houſe ; and if ſhe married o2 died within the term, that 
then Robert his eldeſt Son ſhould Have the Occupation of the ſame, fo2 ſo long 
time as he ſhould live, and ſhould have Iſſue of his Bodp; and during the ſame 
time repairing the lame: And if he died without Iſſue, during the ſaid term, 
that then Jaſper,another of his Sons to have this fo2 ſo long time ag he ſhall live, 
and have Iſſue of his body: This matter came in queſtion, between the Execu- 
toꝛs of ſaſper the third in remainder, and a De viſee, which ol them ſhould have it: 
The lole queſt ton was, whether ſuch a Remainder, in this manner limited were 

Coke 8. pas Nod 02 not. Williams Juſtice. Matthew Mannings Caſe, Coke 8. pars fol.g4-ig a 
fol. 49. * — Caſe than this is this Kemainder is clearly good, it᷑ no interruption was 

made to hinder the ſame,bp thoſe who had the particular and pꝛeſent Eſtates. and 

Price and Ar- fo was it adjudged in Price and Atmores Caſe, here in this Court, Trin. 10. Jac. Where 

mores caſe, re. a ſale was made by one of thole who had the particular Eſtate in poſſeſſion, the 

which Ac had deſtroped the particular Eſtate in remainder; and accoꝛding ta 

PlImdens Com- this is Welkdens Caſe in Plowdens Commentaries, and ſoin this Caſe Jud 

W:!btenscaſe, Might to be given fo2the Plaintiff, claiming under the Title of the Kiematnder : 

| The — oy, being good, no interruption being made befoꝛe to hinder the 
ſame,rhe whole Court agreed herein, that Judgment was to be given fo? the Plain- 

tiff,if rauſe were not ſhewed to the contrarp:Afterwards this matter wag moved 

again, fo2 the opinion of the Court, touching the manner ol entring the Judg- 

- metit to avoid Erro2; the Ejectione firmz being bꝛought of a Houſe, and of the 
moictp of a Tenement. whereas the lame lieth not fo2 a moietp, a Verdict found 

dioꝛ the Plaintiff, and entire damages given. Dodderidge Juſtice, A man map be 
---:-- gjectedof'a Tenement, but an Ejectione tirmz Ipeth not of a Tenement, in 22 Eliz, 

22 Tl. Dyer, Dyer, ſok 370, placito 56. Cliffords Caſe, ' where a Wzit was bzought bp him De 

Gr. Ejectione cuſtodiæ terræ & hæredis: A Derdict given ſoꝛ the Plaintiff and damages 

nden actodingin; it was moved in arreſt of Ju it, that the Action lyeth 

not pto Cattedia hzredis;fed pro Cuſtodia terrz tantum: And becauſe Damages and 

Coſts were entirely-Afeſſed, thePlaintiff there iſhed his Damages and 

Coſts, andp2aped his Judgment foz the Ezexment of the Land; and ſo had his 

Judgment accozdinglp, and ſo in this Caſe the Derdict was given foz the 

Plaintiff, and Damages entire Aſſeſſed: And becauſe the Ejectione tirme ſpeth 

not fo2 the Tenement , the Court wag moved, in what manner the Judgment 

fhould be entred; and to avoid Erro? fo2 the future, the Plaintiff offered to releaſe 
is damages, and ta take his Judgment foꝛ thereſidue : But the Court would be 
urther adviſed, touching the manner of the entring of the Judgment: Akter⸗ 


Termin. Hill. 


10 Jac. R R. wards, Termin : Hillar. 10 Jac. B. R. the Court wag moved again in this Caſe, 
This Caſe fo; the manner of entring the Judgment. Lelverton, Foz the Plaintiffmoved the 


— Court, that he might releaſe his damages, and take his Judgment foz the honſe 


onlp, 


— 
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the Ejectione umæ Ipeth ; and damages, and 
Judgmen he reſi- had his Judg- 
the Rule of the Court, the ment for the 


Mirrill Plaint iff againſt Smith 
Defendant. 


Entred Trin. 19 Fac. B. R. 
Rott. 828. 


N a wit of Erroz, to reverſe a Judgment given in the C. B. in an Ejectione 2 Cr. 371 
1 firmæ : The Erro? aſſigned was, becauſe in the firſt Declaration, there want⸗Writ of Kr. 
ed the dap of the Ejeu ment (then having there two Declarations) but the ſecond 4 Km 
Declaration was perfect. Moy! and Ewers Caſe was cited f62 the Plaintiff, that the C. B. 

the Declaration was good: The which was an Oxfordſhire Caſe in an Action of %, and ©wers 
Treſpaſs and Ejectment, 6 Jac the Leaſe wag made, and laid in the Declarati- © 

on, That pottea (S] anno 5 Jac. he did Eject Him, adjudged: potica to be good, and 

(S) to be void fo2 the Ejeament. Williams Juſtice. This is no Erto2. foz the 

poſtea here implies this, and fo makes all tobe goad; and the Entry to be 

the Action b;ought. Croke Juſtice, This pottea here in the Declaration, tholl 
well guide all, and ſo make all good; and the Action to be b after the En- 
try and Ejectment. Flemming Chief Juſtice, The poſtea Here ſhall well guide the 
incertam dap of the Leaſe and Ejectment; being omitted, poſtea (S.) anno ſexto 
ejccit, anno ſeptimo: The Action not bzought betoze, this of neteſſitn mult be af- 

ter the Leaſe here, the plea wag, Non cuſp. The Jurp find, that the Defendant 

did eject him, and that the Acton was bꝛought fo2 this, and the polica here af- 

firms this to be ſo : The whole Court agreed in this, That the Declaration was judgment 
good, and ſo the Judgment well given; and therefoze, by the Rule of the Court, firmed per 
the Judgment was affirmed, curtam. 


Horewood Plaintiff againſt Holman 
Defendant. 


Entred Trin. 9. Fac. B. R. 
Rott. 923. 


Non cup. pleaded bp, 

found a ſpecial Verdict, and upon theſpecial Derdict, the E. 
eee eee eee 
Heirs ol the Bus band: Che hug hand makes aFeoffment in Fee, wi 


12 an Action of Trefpaſe, and Ejectinent 1 


Termin. Mich. 10 Jac, Part Il. 


Statute of 
27 H. 8. Uſes. 


and the Fiemattcr 


and takes back again an Eſtate to him and his Wite fo? their lives, the Namain⸗ 
der unto A. and B. his two Daughters, and to their Heirs: Che husband dies, 
having iſſue four Daughters, the Wife enters and dies; the Queſtion wag, Whe⸗ 
ther by this Feoffment, there is a Diſcontinuance wrought or not, and then whether 
the Entry of the Wife, after the Death or the Dugband, ſhalt ſo far operate, ag 
to make a remitter unto the Eſtate Tail. Flemming Chief Juttece, demanded if 
this Feoffment hath wzought a diſcontinnance, what is it then which hath 
bꝛought home again the Eſtate Tail. Hitcham the Queens Attorny made anſwer. 
That the Wife, by her Entry, hath done it. Flemming Chiet Jultice. The Wife, by 
her Entrp. cau onlp reduce and b2ing back her own Eſtate again, and no moze 3 
by this Feaffment there is clearly w2ought a diſcontinuance. . illiams Jultice, a- 
greed in this, That bp this Feoffment there is a clear Diſcontinuance wzought : 
And Littleton in his Chapters of Diſcontinuance Remitter and Garranty, hatn deter- 
mincd this very Calc ; but pet a dap was given fo2 the Argument. Afterwards 
Sir Robert Aitcham argued fo2 the Plaintiff; the great Queſtion in this Caſe, 
doth reſt upon the Warranty; and if the Warranty was made and not attached, 
nothing is w2ought bp this: If there be yo diſcontinuance w2ought by this 
Feoffment, but a emitter, then the Warranty being removed, the Diſcontinu- 
ance is gone. Firſt the Land was here given to the uſeof the Hus band and Wife. 
and ts the Heirs of the husband; the Hus band makes a Feoffment in Fee with 
Warrantp, this (as mas urged is no Diſtontinuante: Here the husband and 
Wife are Jopnt-Tenants fo2 life, with an Eſtate Tail expectant : Ag to the 
point of Diſcontinuante none can diſcontinue the Tail, if he was not ſeiſed of the 
Tail; here the husband was not ſeifed of the Tail, at the time of the Feoffinent, 
but the Dugband and Wife were -Tenants fo2 Life, and ſo there wag na 
Diſcontinuance w t by the ent in t, but here is a diſcontinu- 
ante ot the Ne verſion. As tothe Kepurchale, ther this ſhall make anp Ke- 
mitter, ex debili fundamento fallit opus: Jt the Eſtate, to which the Warrantp ig 
annered be gone, the Warranty is at an end and determined. Lictletons Caſe in 
Remicters, where the hugband retakes an Eftate, this ſhall wozk a Kemitter; the 
Taw will adjudge one in his iemitter, in reſpec gfhis ancient Right: In caſe 
of Nemitters, the Law doth 25 reſyect an Eſtate which a man hath by right, 
though the leſſer Eſtate, than an Cſtate in Fee-fimple gained by w2ong ; whether 
in this caſe, there be any Nemitter at the Common Lam; rhe Statute of 27 Hi. 8. 
of Uſes, will make no emitter: It a Feoffment be made to the ule of a man and 


his wife where their Entry is lawful this is a iemitter,not by the Statute Law 


but bp the Common Law Whether here be a Kiemitter as to the Eſtate Tail: 
It is agreed, that as to the Eſtate of the Wife, here is a Remitter : Here is alſo 
a emitter unto the Eſtate Tail, and that fo2 theſe Keaſong. 1. An intire Eſtate 
cannot receive any diviſion 2. Here is no diſtontinuante in the caſe» and in ſuch a 
caſe, Tenant in Tail can grant no moze than onlp fo2 his own life: x there be 
no diſcontinuance here in this Cafe, then there is no remnant of an Eſtate, unto 
which the Warranty may be annexed; & ſublata cauſa tollitur effectus: It there be 
only a poſſibility of an Eſtate, the Warranty cannot be annexed unto this but ad⸗ 
mitting tht Warranty here is not gone. noꝛ pet any fiemitter by the re-purchaſe, 
pet there is a iemitter afterwards, foꝛ bp the death of theHugband, the Wife en- 
tring ſhe is remitted unto her foꝛmer poſſeſſion» fo2 the Law ſhall then adjudge her 
to be in her ancient Kight and Title; and the Jury hath found, ag to the Wife, 
that ſhe held her ſelf in, and ſoremitted : As to the laſt point of the Warranty at- 
tached, — that the Wife ben 5 — by the —— — but — the time ot 
e death Hus band: and at the ſame inffanceof time unty deſcends, 
— allo happens: Itis to be conſidered which or thele two the Law 
willy2efer; as tu this, the Kemitter here ſhall be p2eferred e the Warrautp, 
and the Law will pzefer right 
cannot be denied, but that 


the Rules and Gꝛaunds of Lam: * 
wong. Hon. Yelverton fo2 the Defendant. annot be de 
Hus band and Wife here have a joynt Eſtate fo2 their Lives, and here ig no _ 
| al 
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Tall executed but in Kemainder ; by the Feoffment and Livery here, without 
Warrantp, no diſcontinuance was aht by the Feoffment alone: The next 

matter confiderable 1s, Whether there be ann — — the 

Common Law, o2 by the Statute Law ; no Remitter by the Statute Law, the 

Statute of 27 H. 8. cap 10. ofuſes ſhall make no Kemitter: A's it is reſolved Statute of 

in Amy Townlends Caſe, Plowdens Commentaries, t. 111, then to make a Aemitter 27 H. 8. C. 10; 


Plowdens Com - 


uponalimitation, by way of uſe, there ought to be an Entry to make this; un _ 
ril the husband dies no Kemitter could be, foz no Entrp bp the Wife befoze this 
be found by the Jurp : The Jurp do find, that the husband was ſciſed pro ot Icx 

poſtulat. but no Entry by them found; after the death of the husband, they find 

that the Wife continued herſelf in poſſeſſion, here is na ſiemitter at the Common 

Law in this Caſe : Here are two Eſtates, and the ſecond is moze beneficial foz® 

the Wife than the koꝛmer: the Queſtion now is. Whether the Court ſhali adjudge 

this to be a fiemitter in the Wife, without anp elecion by her made, oꝛ not; the 

Court is not in this Cale to adjudge her to be in her Aemitter, Littleton in his | ver outs 
Chapter of Remitter. f. 151. placito 672. An Eſtate Tai! limitted to Pughand and 2 placito 
Wife, the Dugband difcontinues the Eſtate, and retakes an Eſtate tu him and to 672. 

his wife fo? their lives, 15 ig a Remitter to the Wife and to the husband (mau- 

gre le Baron) and this ſhall be ſo fo2 the benefit of the Wite ; but otherwile it is 

where they are ſeveral Eſtates, the Wife cannot controul the of the Hul 

band, but the ſame ſhall remain im its full fozce, but the Wife map be remitted to 

the 88 Hus band do alien the Land ot retakes an Eſtate, 

the Wife is remitted, but not the Hus band foz the Lam will not operate a femit⸗ 

ter unto him againſt his own Livery; but in an Action of Waſte,b2ought agamſt 

the Hug band his remedy is to make default, and his Mite tu be received, and ſo 

to 1 her Remitter and hereby to bar the Plaimtiff of — itn as 
where JeP are Remitter, Kc. 
gainſt his = 
diſconti⸗ 


AS 


52. placito 629. And if the Littleran, 
woꝛlk ofterwards,as >= Remirrer, Ge 
t a Hemitter ought to 19H. 6. f. 41. 
— | 
iter to all ſuperi⸗ 
Enteoft Hug band and 11 R. 2. Fitz. 


to the Mike, fo2 ſhe ſhali have her own Eſtate, becauſe 
rhe Liverpof her Hus band nz aid anp others but her fel 
2 the Eſtate to which the ſame is annered, and the Warranty is 


is not removed no Eſtate but only the Eſtate foz life is remobed and the remain⸗ 
der doth ſtill remain and ſo here is a Warranty ; and befoze an Entry 
there can be no Kemitterz and the Warranty wag attached befoze the Entry, 
and ſo e ant. is out of doo2s, 
ed fo2 the Defendant, Flemming chief Juſtice. It ig a good point 
here to beconfidered,how far this doth trench upon remaindersg ; here En 
trp found in this Cate, and — — upon inſtantes ot᷑ time 
are here out of doozs ; Nothing doth here an Entry; and befoze this 

- comes 


Termin. Mich. 10 Jac. : Pare 11. 


Termino Hil. 
10 Jac. 


B. R. 


comes the Warranty is here attached, and takes hold befoze Entry: Ik the firlt 
Eiverp be overthꝛown, then the Entry al which hath right, will bzing back 
again all Eſtates givenbp wzong;the Entry will defeat the Liverp as to-to2tiong 
Eſtates. Williams Juſtice. In pleading ot a Feoffment to uſes, he ought to plead 
the ſaine in this manner, Virtute cvjus, intravit, & ſeitius tuir in dominico ſuo, ut de 
teodo, And as to the pleading of Eſtates in the Hugband and Wife the pleading 
ought tobe, Quod infimul ſeiſiti tuerunt. Flemming Chict Juſtice, & Willams Juſtice, 
There is no Feoffment at all here found in this Verdict, and-therefoze the ſame 
is not good. Williaths Juitice. No ſtemitter can be befaze an Entry, Hiccham fo2 
the Plaintiffurged, that here he made the Froffment, being upon the Land, and 
was ne ver outof poſſeſſion, and ſothisto be a emitter. The whole Court clear 
Ugamlt him in this, that no fiemitter can be without an Entrp, and thereloze 
the Court adviſedHim to go to a new-Trpal, and ſa to amend the ſpecial 
in omnibus, and to find the Entrp of the Hus band and Wife -And as to the point 
of diſcontinuance, the Court wag clear ofopinion, That here wag a Diſcontinu- 
ante; and ſaid further tothe Counſel, That they might argue this again if they 
would, oz their pleaſure onlp, as Williams Juitice {aid to them, toꝛ that it was 
not worth an Argument. Afterwards Termino Hillar- 10 Jac. B. R. thig matter 
was moved agam —— ſperial Verdict, there being no nem Entry found 
to be by the husband. p a continuance of the Poſſeſſion bp him: Hitcham 
fo2 che Plaintiff movep the Court, Whether it were of neceſſity to find a new 
Entep by the husband after the Feoffment, he being at that time in poſteſſion, 
und to continued: And further urged, that if it had been to the uſe of another, 
there a nem Entrp vught ta have been found in the ſpecial Verdict; but here the 
Busband being then in poſſeſſion, and in a manner never out of poſſeſſion, and 
'fo nut of necefſitp to haue his nem Entry found. Flemming Chict Jultice. Bp the 
Aiverp here he is ont of poſſeſſion 3 but in this the Court would give no direction 
at all, but left the ſame tu the Caunſel, to doherein what t hep thought beſt ; ag 
to the ſuing out vt a venire facias de novo, tc the new Trpal of the matter, it be⸗ 
ho ved them toconſfder well of this, fo2 in Bain it will be to argue the matter in 


8 e be anp befec in the ſpecial! Derdict, and fo2 the ſupplping of all 
* — 19 — — dial Dertün, a venire facias de novo wag ſued fo2th — new 
new Tryal. rpal. | | ; 


An Action of 


Treſpaſs and 
Ejectment. 


Allen Plaintiff, againſt Abraham 
Defendancx. 


a Erpal at the Bar bp an Eſſex Jarp, in an Attion of Treſpaſs, and 
un upon Non culp » which 
was ag touching the Cultomdt holders, 


upon t e 
02 Fasberten“8 N 
9 the Plat 


* 


the to pap 
Thug 58 n 
ars Hent, 'theſe are no pꝛoot 
| pay 


Kent; bur dee 
RE Bead 


ꝙꝙ— — 
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foz ines upon admittantes, the value of two pears nent, 02 under = 
a Copp-hold, the Lozd map take what Fine he will, but ſuch Fineg are no poof 
to p2ove the taking of uncertain Fines bp the Cuſtom, but the ſame tto be 
in Caſes of deſcent ; and as to the Caſe a ledged to pꝛove Fines uncert upon 
a deſcent where a Copy holder ſurrendzed to the uſe of a Widow fo2 her life, the 
remainder tothe uſe of his Son in Tail. and dies, the Son was admitted, and 
paid fo2 his Fine above the value of two pears Kent ; in this Caſe the San is 
not in as by deſcent, but by Purchaſe, and ſo was the Opinion of the 5 
Court; and ſo the Plaintiff perceiving the Opinion of the Court to be —— 
him, became non⸗ſuit. 


Plaintiff non. 
ſuited. 


* 


The Maſter and Governours ot the Queens 
Free-School of St. Olives in Southwark, 
Plaintiffs, againſt _. 
Defendant. 


on a Trpal at the Bar, in an Ac ion ot᷑ Treſpaſs and Eje ament. upon Non 4" Aon of 

— pleaded, the Cale upon the Evidence appearedto be thig: The Title in Ene 
Queſtion being to2 a Houle, the Queſtton did ariſe upon the Conſtruction of the 
laſt Will of Fredrick Coleman, 'who being ſeized of the in the Pariſh ot Sc. 
Olaves Southwark, 22 Eliz. made his 1 Will and Teſtament in wziting, and 
thereby deviſed the ſame Houſe unto his Wife fo? her life, the remainder unto a. 

o was an Alien ( if he ſhonld then be a Denizen, and a | 
—— the lame) if not, then to the Deirgof his bodplawfullp begott 
the Wife dies, A · inthe remainder who was the A 
divers pears, afterwards he doth bar 

; - afferwards ſame Bargaine, 


Deed was i 
| (the Will having 
this further Clauſe in it) and fo2 default of ſuch Iſſue, the remainder to — Mas 
ſters and Governors of the Queens Free-School of St. Olaves in Southwark, bought 
this Ejcctione tirme fo2 trpal of the Title unto this Houſe Jing the ainee, 
ſuppoſing that A. was an Alien, who made the Bargainand Sale, that he died 
without Iſſue living, and that ſo the Title did accrew and come unto them 


) wi — 
a | | urged, that if he were not a Denizen: vet 
here is a Fine levied by him with Pꝛoclamations, and five pears poſt, and 
this ſhould be a Bar to the Plaintiffs Title: Jt was allo further urged #93 the 
Defendants Title, that the name of the, Co2pozation is not right, in the-deviſe li⸗ 
mited unto them, and ſo then can take nothing therebp ; then were incozpozat- 
ed by the name of the Covcrnours of the Poſſeſſions, Revenues, and Eftates of the 
Queens Free-School of St. Olaves in Southwark. and the deviſe here was only unto 
the Governo2s of the ſaid Free-School : It was alſo further urged, that the 
, Coppozation could not take anp thing by the ſaiddevile, fo2 that the Statute of $*atute of 
34 H. 8. cap. 5. of Wills, hath this — in it (5) ( Except Bodies Politique 34 H. 8. cap. 


and 


| 


A— 


34 


no pzoof at all. 
deſcent ſhall bind a 
Caſe is, Tenant in 


f this 

was urged fo2 the Plaintiffs, that no alteration 
tate in Remainder, fo? that the party takes by the 
ain and Sale, and the ine ſu t enures only bn wap of confirmation, 
lamations do only bar the lues, but not ſtrangers. Williams Ju- 
tice, verpelear, that bn this Bargain and Sale inrolled, and by the ſub 
ſequent Fine, with P:oclamationg»no alteration at all is made, as to the Eſtate in 
Remainder and lo was it here adjudged in the Lady Arabella's Caſe; but otherwiſe 
Code 4. part, it had been clearlp, if the Fine had been firſt levied befoze the Inrollment, foz 
f. 70, 71. G. there he ſhould take by the Fine as it is d, Coke 4. p. f. 70, 21. in Hindes Caſes 

-AÞ and accozding to this it was likewiels dged in 
— — mur and Knowls Cafe ; And where a man doth make a 
ers Cas toohe,and befoze Jnrollment of the Deed 

| afte the Deed of Bargain and 


the 


this was made to the 


point, in one Wil- 
Bargain and Sale 


the Fine. Hen. Yelverton,wher 


4 


f aint and Sa F dl 7 
en 


Stang Plaintiff, againſt Barton 
Defendant. 


7% 


hoc, that the fame wag 
5 


3 


Ss, fait tobe : Der dy the cpinion of 


„* —— — „6 —— dd . — ee renne 
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the Trpal being by a Jury fromthat place only. where the cozrupt agreement i 

ib is a good trpal, and as the ſame to be, ee 

from both plates: and ſo the venite tawias well a Williams Jultice; A two 

men are bound to one jopntly and ſeveraliſif he ſues one of them upon this Sb⸗ 

— laid to be made at one place, and ſues the other aiſo upon the ſame 

ed to be made at another plate this is good, and he map ſo derlare 

againſt them ſeverally : And inthis pzincipal Caſe it ig clear, that the Trpal * 

ought to be as here it is, by a Jury from that place where theuſurious tontrat 

is ſaid audluppolediode. Allo it one declares upon a made at Wellminſter, 

the Defendant alledged that the ſame was made by dures at another place, the 
Trpal here ſhall be by a Jurp from that place where the dures is laid td be; and 

ſo in this pꝛintipal Caſe : The Court wasclear of Opinion, that the Tryal ought 

to be bp a Jurp from that place only where the cozrnpt agreement was [aid to Judement ** 

be, and the Trpal being had in this manner was good, and the venire facias well — — 

awarded: And ſo bythe aule at dan. accozding tothe Verdict, Judgment was 


entred foz the Plaintiff, 


4 Plaintiff, againſt Darby, & Al. 
Defendants. | 


a Whit of Erroz, toreverſe a Judg ment given in an Action of Tref A Wrix of Er- 
122 Ejectment. the the Ca 32 this : An Ejectione tirmz wag — * ror to reverſe 
againſt two, the Entry in the Defaratien was laid to be in the plural number, 7. * 
Intraverunt. But the expulſion and Ejettment laid to be in the ſingular number, (S) —— 

— — & Ejecit, * moved —— and whether this were now amend: Yelv. 224. 
a 


not, was Yelverton, Jultice, pears two Brownl. 149. 
were i robe ad AMS op, mea © ofie,and fond ey, C ee. 
yy, 
oubted wheth the Jy Rn . = 
in being then p!eſen e een aue 
the Aubin ment was goc „then 
ſame was attoꝛdingiy an | 
Williams Juſtice, 2 
zk Caſe matter in inthe very p 5 111 ff 2. 
Forger de faux faits, upon the Statute of 1 H. 5. cap. v bp: the MLS Was 


imaginatus tuit; and the ſame as there amended 
There was another. Caſe. alta a judged, in 
ment chad is! to be 4 vi & armis) vi & — Wag 
1 this a Wꝛit of Erroz 
Man Secundary, ſhewed 

plural Action * Debt, 


> vpthe abar 


recover, and d this Leslabe in 
um, pro damnis quæ ſuſtinuit, pro 


ſum 
e wag amended, a ee en Bon tis 1 1 Jac B. R. And 
and e et. e Williams, and Croke, ALD ud ws : 


uſtice. u D — at be nd, ey by 
mc ta, an Secundary, 
ap on aim, ta Aae the Cafe befoze a n & armis, 
FE ni PIR ry Wt i 
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— Pzeſidents, 4 


Jones Plaintiff, againſt Smith 


h Defendant. 
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pores). 108. a. Sir Henry £ bles Caſe. 
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had bꝛought his 


Judgment 
— queren: 
Nil capiat 
Billam. a 


Debt upon a 
— 
of an award. 


1 Ro. R. 3, 6. 


1 Ro. Abr. 242. 
4 


7. 9. 


ſets all this foꝛth in his Declaration, and further ſhews, That within the ſame 
time the houſe was burnt by the negligence of the Defendant, and that ſo by this 
he hath ſuſtained the damage of 40. l. the which he did demand of the Defendant 
to be paid unto him, and that 18 pay the ſame did retuſe, and ſtill doth refuſe, un- 
de actio accrevit : Jt was urged fa the Defendant, that the Declaration was not 
good, fo2 that he hath not ſhewn therein as he ought to have done) the number of 
the farthings in wich he was dammnifjed, and ſo fo2 everp farthing to have two 
pence, and to have caſt up the ſame with a Que in toto ſe attingunt, to ſuch a ſum, 
and to have demanded the lame. Hen. Lelverton. That the Declaration is good, 
and that the Plaintiff ought not to ſhew this in his Declaration, foz the pzomiſe 
here was generally to ſave the Plaintiff harmleſs : And he hath declared, that he 
was damnified unto foꝛty pounds in his default; and this is ſufficient, ag to the 
two pente pꝛomiled to be paid fo2 everꝝ farthing of damage which he ſuſtained, 
this is only by way of addition ta the fozmer and pꝛintcipal pꝛomiſe, which wag 
to ſave him harmlels, which he hath not done, and lo a bzeach of pzomiſe, and the 
Plaintiff fo this had good canſe ot Action: But if he had here demanded the two 
pennies p2opoztionably, 2 pence foz everp farthing, there he ought certainly to 

have expꝛeſſed in his Declaration, the certam number of the farthings, but here 
he only demands the damages, in which he was damnified by reaſon of the bur- 
ning of his houſe, occaſioned by the Defendants default and neglec, and ſo the 
Declaration is good, and the Plaintiff to have his Judgment. Williams Juſtice, 

The Plaintiff here in this caſe ought in his Declaration to have numbzed the 

farthings, fo2 that by the pꝛomiſe here as it is laid, he is to have two pence foꝛ e- 

verp farthing damage by him ſuſtained, cum inde requiſitus fuit, fo that the Plain⸗ 

tiff here ought to have erpzeſſed a requeſt by him made and the certain number 

of the farthings, and lo to have demanded» two pence fo? every farthing, Quz in 

toto ſc attingunt to ſo much, and ta ha ve demanded the ſame ſum ; fo2 theſe omiſſi · 

ons in the Declaration, theſame is not good. Yelverton Juſtice agreed herein, that 

the Declaration here is not good, foz the Ad ion is framed upon two points (S) up⸗ 

on the pꝛomiſe to ſave him harmleſs generally: And ſecondly, Upon the pꝛomile 

to give him two pry to ever farthing damage ſuſtained : Ik the Plaintiff here 

on upon the firſt pꝛomiſe to ſave him harmleſs this had been 
good, without numbring of the farthings. Williams Juſtice agreed clearly with 
= herein. Croke Juſtice, the damages here to be given by the Jury ought to be 
02 everpfarthing, and therefoze the farthings ought to have been numbzed bp 

the Plaintiff in his Declaration, and fo2 every farthing, two pente damages to 

have been demanded : The whole Court clear of this Opinion, that the Plaintiff 
ought to have numbzed the farthings, and the two pences, and fo to have de- 

mandedhis damage acco2ding to the pꝛomiſe; and fo2 this omiſſion in the Dc- 

tlaration, the ſame is not good-accozdingly the Rule of the Court wag, quod que- 

rens Nil capiat per Billam. | 8 
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Defendant: 


N an Action of Debt upon a Bond» conditioned fo2 the perfoꝛmante of an A- 


ward» fo? non perfozmance — the Action bꝛought; the Caſe appeared to 
be this: Cwo ſubmitted themſelves to the award of others, as touching all mat- 


ters and and S 
the 


verfies. both Cempozal and Spiritual between them; acco2dingly 

g made their Award, andfi fo2mance of the ſame. the Arti- 
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that he ſhould releaſe all Suits unto the Plaintiff, the which he had done, and ſo 
demands Judgment, si. &cc. The Plaintiff to this replies, that true it is, Quod 
tale tecerunt Arbitrium: But they did further arbitrate that the Defendant ſhould 
alſo pap unts him fifteen pound, at the of 1.5. a ſtranger, at ſuch a time, 
Abſque hoc quod fecerunt arbitrium tantummodo, ag the Defendant hath aHedged - 
rejopns that true it is, that thep did arbitrate,that he ſhould pay 

that the Plaintiff 


the 
is Hejopnder,.the Plaintiff demurred in Law. Hen. Finch fo2 the 
_ he Bar is = but the Plaintiffs Keplication and Traverſe is not 


to award matter of impoſſibilitp.o2 matter againſt the Law ſuch an award is void 
lo here by their award to make the Defendant to pap monp to the Plaintiff at the 
houſe of a ſtranger, this is void, theſame being to make him a C and to 
do that which is againſt the Law, and ſo void. Hen. Yelverton fo2 the Plaintiff, 
That this Kejopnder bp the Defendant is not good, the ſame being a clear depar- 
ture from the firſt matter, and ſo 18 5 H. 7. f. 19. & 20. that where a man pleads 5, 7.f.15,29 
that laſt which he ſhould plead at the firſt, this ig a departure: As to the 
here limited by the award to be at the houſe of aſiranger.this is a god award, the 
Plaintiffs Keplication here is good, andcannot be better; the Defendant in per- 
kaꝛmante of the award pleads that he had ſurceaſed all Suits againſt the Plain- 
tiff-acco2ding to the award the replies. that true it is, that ſuch an award 
was made; but then did further award that the Defendant ſhould pap unto the 
Plaintiff ſo much mpny ; the Defendant at the firſt in his Bar did plead this ag 
a compleat award, was not ſo. and the Cravers here is good and well ta- 
ken. Flemming Chict Juſtice. This is an idle Travers here taken,he ought to have 
pleaded the whole award as it was made, and the Travers ought to habe come on 
the other ſide : alſo by this Kejgpnder of nt.there4s a clear departure 
fromthat at the firſt pleaded by him in , and ſo the at this time all in- 
clined to be of Opinion, that the Traverſe here taken was not good hut the ſame 
ought to have come on the other ſide:The Court aiſo ſeemed to be clear of opinion. 
that the Kejopnder of the Defendant, ag here it is, is a plain departure, foz that 
he might (and ſoought to have ſhewed all this at the firſt - The Court at this 
time did not over-rule this, but would be better adviſed, and ſo without anp fur- 
ther opinion herein given at this time, the ſame was bp the Court adjourned to 
another time. Nota, That afterwards, Termin. Paſch, 12. Jac, B. R. This matter Termin. Paſchi 
was moved again, and Balepoles Cale cited, Coke 8. pars, tol. 7. the Defendant 12 Jac- B. R. 
here pleads but part of the.award,andomits the other part;he ſhauld have ſet fozth ©** 
the whole award, as it was urged. Cook Chict ſuſtice. Che parts of the award 
here were the. Ceſſer of Suits, the papment of Wony, and releaſe of Actions; 
the Defendant here in his Bar, meddles only with the Ceſſer of Suits : This is 
not ſufficient, there was alſo payment of Mony to be made bp him and in. 
conſideration of this, he was to have a releaſe made unto him. It was 
again by Henry Finch fo2 the Defendant, in maintainance of his Plea in Bar 
that he had ſuirceaſed all Suits, but mentions no — award in his 
Plea, ſuppoſing the reſidue ofthe award to be void 3 the ſubmiſſion here was, of 
all Suits depending: The Plaintiff replies, that they did further award that the 
70 2 
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there are in this award, if any part is good, the ſame is to be perfo2med ; and 


hoc. Dodd rid uſtice, 
_ ought to have jopned with the abſque e . | 


Defendant ſhould pay unto him fifteen pounda at the houſe of another 
vers Abſque hoc quod tantummodo they awarded, that he ſhould. gung 
Defendant Rejopns, that in confidetation of the papment of this 
award the Plaintiff to releaſe all Actions Neal and Perſonal into 
Chief Jattice, All this t to have been ſet foꝛth in the Bar; It r 
the Detendant that the Traverſe here taken foꝛ the Plaintiff is not 1 — 
the latter part of the — to the payment of the mony,is a void award. Cook 
Chief Juſtice, This is a verꝝ plain caſe, that the award here is good; four — | 


to the Travers here taken, the ſame is clearly good both ways. Haughton þ Nice 
—— Defendant doth here excuſe the non papment of oye ning by 
award, bp reaſon the fieleaſe awarded to be made WS 

ſame! demanded. Dodderidge' Juſtice, The 1 55 

ward is here pleaded but in par the O 

whole award the Replica | 

Juitice. If an award be made which contains a be made of the 

no? of Dale, and alſo the other to p2ovide one hundꝛed pound to be paid foꝛ the ſame, 
and ſome other matter awarded to be done in conſideration ol the papment, if anp 
part of the award be good the mony is to be paid: Allo if a beach ot the award 
be laid to be in a matter out of the lub miſſion · this is nn payment, 
of the Mony here awarded to be paid in the houſe of a ſfran ger this is a good a- 
ward, and heistoget leave to pap it there, but —— e in this ſe he is to dard br 
the award apud domum of a ſtranger, ſo that if he pap it here at the doo: of the 
Houle, this is ſufficient : As to the Kejopnder here by the Defendant is a 
clear departure from his fazmer Plea, where the ſubmiſſion is to the award of, 
and with a Bond of perfozmance, and this ſubmiſſion is with an ita quod, then 
do arbitrate, de & ſuper premiſſis, there thep are to make their award of all mat- 
ters, oꝛ the award will be void foe all; fo2 bp the ita quod, it is intended by them, 
to have afinal end bp this award of all matters ſo the differente is, where the 
ſubmiſſion is in ſuch a ſpecial manner, with Bonds to perfozin the ſame : and 
where the Bonds are onlp to n,quoddam arbitrium: * Cale apy — 
— — pleads an ament but of one part, of 


bee prin Io award was made . — 


ther Arbitrate the Plaintiff to releaſe umto him, this is 
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*Glaſſe Plaintiff, againſt Gili 
| Defendant. 


becauſe he 
habuit of it ſelf 


good, and ſo the Judgment 
tur judicium, 


Sir John Pooly Plaintiff againſt the Lady Gilherd 
| Defendant. + 
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tiff had + — of Action, and ought to have his Judgment. Flen ming 
Chiet Juſtice, This is a verp plain and tlear Caſe, here the pꝛomiſe is mutual, the 
' Plaintiff pꝛomiſed ta ſtap and ſurteaſe his Suit, and the Nefendant pꝛomiſed ta 
pap the 100 l. Ag to the Suit in Chancery, the conſidexat ian to ſtap pzoceedings 
in this Suit is a good conſideration toraiſe a pꝛomiſe to pap mon: The Court 
of Chancerp is a mixt Court, the Defendant here had the Monn only in Truſt, 
but perfo2med not the Trult ; and fo2 bꝛeach of this Truſt the Bill was fitly there 
peferredtohave perfo2mance of the Truſt; the monp with which the Defendant 
was truſted.was 1000 l. part fo? Tegacies,and part foꝛ Marriage po2tions,zo0!. 
. — 1822 hands fo2 8 n matter 


agreed 5 


on ys „ that goodcanſe of 
12 2 5 good, and d bythe His $ beni Audgement 
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wan e 
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122 an action upon the cafe fo? words, which, as appeared by the Declaration. 
an Aion I were laid tobe theſe, & ſpoken in this manner bp the Defendant,toſomeothers, 
— of the —— (8 5) That he.came to ſuch a Youſe where one lap ſick in his Bed, 
and the 22 the Bed and with his knee did bꝛeal his Blood bulk, 

and 2 prom he Had killed 7 :Fo2 theſe woꝛds an Action was bꝛought, and 

upon Nor-guilty pleaded, a Verdict wag given fozthe Plaintiff:Jt was moved, in 

arreſt of Judgment that the wo2ds were not actionable, the Declaration not good, 

having not therein averred — that the party was dead: The whole Court 

agreed in prin met: — IRS doth not appear in the 
Detlaration that he was living be intended that he was dead. Coke Ju- 

ſtice. Jf-one-Caith of another, that heharh murthered uch a one ( who is living) 

woꝛds are a Flemming Chiet Juſtice denied Wow be ſo; but if he 

had pſonedhim, otherwiſe it were: In this pzincipal Caſe the 

Judgment gi- Whole Court agreed clearip'the woꝛds to be ſtandaloug, _ ell actionable , the 
ament - Detlaration to be good; without anpaverment that the party was dedd ; and lo 
Plaintiff, W Kale dftde rr rer given, and lo entred foz the Plaintift. 


Nie Plaintiff againſt Erington 
1 bann. 


afs and POTEN upon Not guil pleaded; the Jury 
up 45 Verdict, the Caſe appeared to be this: 
3 of the Land in queſtion, ag 
73 Roger, Roger dies, Antho- 
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wit 


the Conuſee 8 


this Leaſe —— , who 
ate in Fee-fimple : 
Plaintiff, that 


kozte ag 


validitp of this Leale againſt the 8 2. Of what fozce and. effert the conſidered. 


44 L. z. fol. 
21, 22. Oe. 


admittance of anp f. 54. B. 


—— of the Leaſe againſt the Conuſee, and herein it is to be conſi- 
dered mT _ ſhe An 2 me 2 had the 2 
—— Rus doth paſs the Keverſion by wap of Eſtate, and the —— 
in the Tail extint b 

Fines bp concluſion ſhall bind the 


N A Sms Caſe. 


: Jt appears bp Sir George Browns Caſe, Coke 3. pars, fol. 5x, Coke 3 pars, 
in 8 Statute ot 32 H. fol $I. Ofc 


Ter e. Ae is nexttobe conſidered, how the Canuſo?, ater the death of the 37177... 
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Wife, the Mother ſhall be ſaid to be feiſed, whether of a Fee by Fiction 02 Ima- 

gmation, 02 of an abſolute Fee fimple: De ſhall be (aid to he ſeiſed, ut de tcodo 

8 umplici; and fo is Wallinghams Cale, Plowdens Commentariectol. 553. If the Co- 
Commentaries: Nlilæe was here ſeiſch of the Eſtate tail, pet he ſhould not avoid this Leale, but 
f. 553. Oc. the Jlſue in Tail (if anp one) ought to avoid the fame ; but this power is nat 

| re giwen ro the Cojitifee by the Fine; but here the Iſſue could not avoid this 
ale, betnuſe he had onp a poſſibility, which poſſibility he could not transfer 
33 H. 8. Dyer ober ts the Coniiſee, in 33 H. 8. Dyer fol. 5 1. placico 17. Jf Tenant in tail, befoze 
| fol. 51. cc. the Statue of 27 H.8. cap. 10, of Uſes , makes a Feoffment in Fee td the uſe of 
rucure8f + Hiniſelf and his Heirs.afterwyards he and his Feoffees makes'a Leaſe fog pears, 
of Uſes,  tend2ingrent, after the Statute of Ales. Tenant in tail dies ſeiſed, his JMre a- 
liens the Land by Fine,befoze any Entry made upon the Termoꝛ oz acteptance of 

rent: There it is held, that this Conuſee ſhall not avoid the Leaſe made bp Te- 

nant in tail, rendzing rent, but that this Leaſe ſhall continue god; no moꝛe ſhall 
the Conulee here in this 22 tale avoid this leaſe foꝛ pear s but is to hold the 
and ſubject unto this Leaſe, — 1 woe Judgment fo? the Plaintiff. John 

+ Moor, &. Gcorge Croke, argued fo2 the dant: The queſtion here only is, Vhe- 
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Cole pars plain; and but 2 


1 
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ars, and afterwards levies a 
— the on 
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being 
2 Ine in ken makes another Leaſe fa ꝓears to begin after 4 — 
ther and afterwards levies a Fine, then —— — gods 
theſe two Leafes ſhall now firſt begin? Williams Juftice, clearlp that was 
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in poſſeſſion of the Eſtate tail ay then levies a Fine, this is a Bar by the Sta- 
tute of 32 H. 8.cap. 36. Williams Juſtice. This is a plain Caſe that the Conuſce can- 
not avoid this Leale foꝛ pears, the reſi of the Judges agrecd herein with him but 
no Judgment at this time given, but the ſame wag by the Court adjourned un- 
to another time to be further debated on; afterwards ſome of the Judges being 
dead, and new made in their places, Termin. Mich. 11 Jac. B. R. This Caſe was 
moved again, and argued by Counſel on both ſideg. Coke Chiet Juliice. If the Mo- 
ther had died in the lite time of the Son, the Leaſe ſhould then have been good 
pzeſentlp ; it ſhall be good againſt him by way of Eſtoppel. Dodderidge Jultice. JF 
Tenant fo2 life grants a Kent-charge, and he in Neverſion allo grants a Licut- 
charge, the Tenant ſurrenders to the Keverfioner, the Land ſhall now be pzcſent- 
Ip charged with two Kients. Coke Chict ſuſtice agreed the ſame to be io, but pet 
the charge of the Leſſee ſhall have the p2iozitp to divide the caſe, and ſo to ſingle 
out the points; allow the fieverſion to be here in the Donoꝛ, he in the Ne verſion 
ants a fient-charge,this doth charge his fieverſion in point of Jntereſt : The 
IJue in taillevies a Fine in the life time of the Mother ſhe dies; The Queſtion 
now is, Who ſhall have this Land, clearlp the Conuſce ſhall have the Land; the 
Eſtate tail here bp this Fine is not extinct, but barred, andthe Donoꝛ in whom 
the Keverfion was, ſhall not have this the Fine levied in the life time of the An- 
ceſto2 doth bind in point of Eſtate,and ſoit hath been adjudged here, that the tail 
is barred : But the charge is not here to begin as long as the Eſtate tail hath 
any continuance, the Conulee is to have a Fee deter minable, upon the deathof the 
Jlſue in tail: The Court was now clear of Opinion, that the Eſtate tail here is 
not extinguiſhed by this Fine, but only barred. Coke Chict Jultice, If the Iſſue in 
tail, in the life time of his Anceſtoꝛ, makes a Leaſe by Jndenture, this is good 
againſt him by concluſion ; if afterwards the Eſtate tail comes unto the Siſter, 
this Leaſe ſhall not bind her,becauſe this concluſion doth not bind the Eſtate tail: 
A ſtranger ſhall take advantage of all void things, but not of voidable , this 
only is fo2 p2ivies to do, but here this 02 Teaſe is meerlp void, ag to bind 
the Eſtate tail. Dodderidge Juttice. . The Conuſee here hath not two Fee-ſimplegs, 
he hath only one Fee-ſimple, and no ,and this will be the point in this Caſe. 
Coke Chuct Juſtice, All charges here ſhall ſtand and remain, until the death of the 
Mother; the pinch ot the Cale here will be, to ſee and to examine how and in 
what manner theConuſeegere ſhall be ſaid to be in Dodderidge Juſtice. Tenant 
in tail, the Keverfion in Fee to the Jſſue, who levies a Fine, bp this he doth 
paſs/away the Heverſion depending upon the Eſtate tail; but if the Tenant in 
tajl dies theConuſee here hath not two, but one Fee ſimple. Coke Chief Juſtice, But 
he hath here ſuch a Fee-fimple, ag ſhall be diſcharged of the Leaſe, during the con- 
tinuante of the Eſtate tail. Dodderidge Juſtice. Ye ſhall be diſcharged of all char- 
ges which do not come under the Donee in tail; if the Keverſioner grants a Hent- 
charged, and the Tenant foꝛ life ſurrenders to him he ſhall hold the Land charged 
p p. Coke Chief Juſtice, The Couuſee here ſhall have a Fee ſimple determi⸗ 
nable with the Eſtate tail, and ſubject to no charge as long as the Eſtate tail 
dothcontinue, if he have no ſteverſion in Fee, pet he ſhall have a Fee-ſiyple, uſ- 
que, until the Eſtate tail be determined and this is clear by Archers Caſe, when 
they meet together the one ſhall not determine the other, the ſame ſhall have,conti- 
nuance as againſt all ſtrangers. / Dodderidge Juttice. True it is that as againſt 
all ſtrangers. which do laime under him, it ſhall have continuance,but not 
againſt g. Coke Chief Juſtice. Clearlp if the Mother dies, leaving the Son 
the Leſſoz living, this ſhall operate againſt him bp wap of conclufjon ; it hath 
itg operation in point of Intereſt only out of the He verſion the Son hath onlp a 
poſſibility to have the Eſtate tail: It after the Leaſe made, he himſelf had levied 
the ine to the Conuſee, this Leaſe ſhould then have been good againſt this Co- 
nuſee 3 but here he dies, and the Daughter the next Jſſue. is not bound bp this, 
and the Conuſee here is diſabled fo2 to ſap, that the Conuſoz had not a Feefimple 
at 
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at the time of the Fine levied. Dodderidge Juſtice, If a 02 a Pꝛebend 
makes a Leaſe rendzing ſient, and the 02 n the Rea ante 
is void, and ſhall not make the Leaſe good; otherwiſe it is in tale of an Abbot, 
and ſo is 24 H. 8. Brooks Caſes, fol, 10. placito 54. & 11 E. 3, Fitz, Tit. Abbe pla. 9. 24 H.8. 


& Fitz. Tit. Juris utrum placito 3. The difference between a Teafe „ and Broks Caſcs, 
a Leafe fo2 life : It no Fine had been in this caſe, but the De — entted C. 

and received the Rent, ſhould this acceptance make good. 

Cook Chiet Juſtice, clearly it ſhall not: And hr ary any further N Ended by A- 
this caſe was adjourned, and no Judgment given in it the one babes other, <= 
no? was it ever moved again, but the lame ended by agreement between the par: 


ties, as J wag inf22med. 
"Creſwick Plaintiff, againſt Rookgby and three 


other Juſtices of the Peace, 
Detcndants. . 


Entred Trin. 19 Fac. B. N. 
Rott. 1647. 


I 


laid to be — 7 a —.— The 3 
ment) plead on cup. and a to the 
maintainance of their Juſtification, do relie 


, volenter, 


the fozm of the 
of 


ey — 


at all 
ftp 


the cop! ; 
ſecond variance — — — 


Eaw : Another va- 
commitment ought 
to 
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Nota, The 
difference. 


Coke 3 pars, , 
Specots Caſe, 


fol. 51, 


judicialip to be maliciouſty 


ts have been, per maj rem partem, and here it is per meliorem parcem, this urged to 


of the Plea. It was urged alſo that the matter of the Ple 
2 8 X thi 1 e eint br den the Paint a wa e 
— iy 0g the Statute, and ſo not good: It wag alſo urged, that the 


' conclyfionof the Plea ig not good, the ſame being with an ( lic) ſo 
can he taken this: t Bag urged alle that the Statute dothermels, — 
within fir 4 fut immediately after the ſaid — had and 
e ee eee 

I 1 7 
culed guiltp, then the ſaid. two Jufficeg ſhall commit the Le. me 


rt 

the Goal Here the Conviction and Commitment is laid to be befoze four, and that 
they four did commit him to pꝛiſon; Whether this be within the Statute, and 
accozding to the rule of Omne majus continet in fe minus; It was urged 8 
that he was diligently examined, and found guilty by two ſufficient witneſſes, 
and doth not ſhew who they were, and that he was found guiltp of the Offen- 
ces afozeſaid, and doth not fhew no2 exp2eſ# what they were; theſe exceptions 
were taken to the fozm and matter or the Plea, by wap of Juſtification, to all 
which the Judges at ſeveral tfines delivered their Opinioug. Flemming Chict 
Jutiice. The Church wardens by their Canons, are pꝛohibited from ſuffering any 
ſtranger to pꝛeach in anp of their Pariſh Churches, without ſhewing of their Li- 
cenſe, but it appears here, that he was a Licenſed Hiniſter, and ſo known to be 
to the Juſtices of the Peace, and that then have done very diſcreetlp, in their ex⸗ 
amination of the matter complained of befo2e them: And it plainlp appeareth, 
that all which was done bp the Plaintiff was done out of malice - As to the Ex- 
cepcion t fo2 the omitting of theſe wozds, (malicioſe & contemptuoſe) in the al- 
legation of the fact, this is not bad, if it were, pet the ſame is well remedied,and 
made good bp the concluſion, bpwhich it was lam to be, contra tormam Statuti; alſo 
the verp att it felf here includes it, malice „without any fuch averment 
at all; in as much as hehathheve in his Jultification retited all the Statute ag 
it is, the omiſſion afterwards of the woꝛd (maliciale) will not be much material; 
but have been; it he had bn befoꝛe, and did fap 

that in their Exceptions, thep did ſtand too much upon chips. 


unts the Counſel, 
Boddciidge Juſtice. There are two material matters urged and relied on by the 


Counſeifoz the Plaintif. Firſt, The recital of the Statute. And ſecondly in the 


of the matter; the concluſion here is good, fo2 that the face appears to us 
vt that whichis here in the — igtimplyed 

in the fac, and therefo2e As ta the recital in the copulative, where the 

Statute is in the dis ve : As to this, there is a plain difference, between 

an — omar a — Statute, aud an Indiament upon a Stutute, 

2 nee eres 

tto p 

— — but — its in the third, fo2 there it is ſufficient to rtcite ag 

much of the Statute only, as will ſerve 5 

and to omit the reſidue, and fo this Exception is not materia 


done 


the ody of 


the Statute hath made the 
the Witneſſe 
ewed, 
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certainty of all their pꝛoceedings to another Court,notwithſtanding that he there 
is a Judge of the infufficiency. Croke Juitice. This Caſe is a Cale of very great 
moment and impoztonce, and many eyes are upon it; he agreed the difference ta- 
ken befoze by Dodderidge ; foz whete the action is not grounded upon a Statute, 
but where the Juſtification is bp reaſon of a Statute, here the Statute is but as 
an Jnducement unto the Jultification : As to the exception, that this wag here 
done by four Jultices of the Peace,whereas the Statute names but two; this ex⸗ 
ception is of no fo2ce at all, foꝛ if two map doit, a multo fortiori, four map fo do. 
Flemming Chiet Juitice. If this were in a Declaration, upon the Statute of $ H. 
6. cap. g. fo2 a foꝛteable Entry, it would differ from this Caſe ; agreed the dif- 
ference taken bp Dodderidge, malitioſe & contemptuoſe, are Synonyma's, and 


Statute of 
8H. 6. c. 9. 


only ſet down faz aggravation of the Fac ; as to the exception taken, that the 


pꝛoteedings here were befoze four — the Peate, and the Statute names 
but two the true meaning of the Law makers is here to be conſidered, which on⸗ 
Ip was, do have the matter to be dulp examined, and that theſame was nat to be 
done by one alone, le addition here of four, meets juſt with the true reaſon of the 
Law to2 if twenty Juſtices of the Peace were then and there pzeſent, this doth 
nothing at all hinder the operation of the Law, but that which is done bp them 
ſhall be good and effectual;and fo everp ways eonſidered,this Statute upon 

this Juſtification of the Defendants is grounded, ought not to have and receive 
foſtrict a conſtruction and expoſition ; this is a leading Caſe of this nature, and 
being upon this Statute, ought to be verp well conſidered of befoze any Judg- 
ment given herein, and ſo a further dap was given fo2 the Court to be better advi- 


ſed in this Caſe. Afterwards, Termin. Paſch, 11 Jac,Reg.B.R. this Caſe wag mov; Termin. Paſch. 


ed and ar;zued again. Flemming Chief Juſtice, by this Statuteclearlp the Juſtices 
of the Peace are made the Judges of the Cauſe. Dodderidge Juſtice. is 

firſt Caſe that I ever heard of tobe bzought upon this Statute, and a Juſtjfica- 
tion to be made: The chief point here, upon the doubt is in this part of the 
Plea where it is expꝛeſſed to be done (pcr meliorem partem foz majorem) much dif- 
ference there is between them: The anſwer to this hath been made, that the Ju- 
ſtification doth not go ſo far, the Juſtification here goes only to the day; but if 
he had pleaded a continuance ofthe Ampziſonment,the Juſtification then, as it is 
here, would not have been good. Croke Juſtice, The will be, wherethe 
variante is in the aggravation of the offence and where the ſame is in the recital 
of the Statute; nuch difference map be in this, malitioſe & contemptuoſe, theſe 
are all one. Dodderid ge Juitice. Malitia, eſt malus animi effectus, wickedneſs : theſe 
are all one, thep are Synonama's, and if either of them be , it is good. 
Flemming Chiet Juſtice. Che Exceptions taken to the Juſtification, have been ve⸗ 
ry well anſwered, the matter not juſtiffable, meliorem partem fo2 majorem; in 


the Juſtification here they relieupon the Law whether the ſame be by Law, 
oz not, malit ioſe & proditore, theſe areAdverbs, and are only to demon⸗ 
ſtrate the ac : A thing cannot be acted and done con u, but the ſame 


will be done maliciouſly. and ſo mult be conſtrued to be, fo2 the one of them can- 
not conſtare without the other: The Caſehere is verp tender on both ſides ; the 
Church Wardens on the one ſide, who by their Canons, are nat toſuffer anp one 
to pꝛeach in their Church, without ſhewing of his Licenſe to them: Jt is onlp 
here expꝛeſſed in this manner (S) ¶ Et conabatur avellere) and then impoſuit manus 
upon him, dato opere, vel deſtinato conſilio, agitur & violenter, and ſo fo2 this time 
this Caſe was adjourned foz the Court to be better adviſed, befoze 1. 
red their full Judgment in this Caſe, the ſame being a Caſe of ſo and ſo 
great concernment. A „ Termin. Trin. x1 Jac. R. B. R. This Caſe was 
moved again, and then Geo. Croke oz the Plaintiff, cited 33 H. 8. B. Brook tit. Par- 
lament & Statutes placito 87. That if one in any action 02 pleading, doth alledge 


a Statute, and doth miſrecite it in matter, oz in the pear, dap, 02 place, the o⸗ 
ther map demur generallp,fo2 there is no ſuch Statute, and then there is no ſuch 


- & 


11 Jac. 


Termin. Trin. 
1 Jac. R. B. R. 


Co 
3 H. 8. Brook 
it. Cc. 
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Caſe berween Fay ; fo2 that everp one which meddles with this,ought to ſhew the Tam vera- 


Goſnaland Kin- 


dlemas, 
32 Eliz, 


Termin Hill. 
11 Jac. B. R. 


bo 


Statute of 
8 H.6,C. 9. 


i the matter be 


citer: And it was here in this Court reſolved, in 32 Elia. in a Caſe between Goſ- , 
nall and Kindlemas, that if one in his Declaration doth recite a Statute, which he 
needs not do, and milrecites the ſame this miſreciral ſhall make his Declaration 
bad. Flemming Chiet Jultice, The omiſſion of a Law will not be helped bp anp 
means. Dodderidge Juſtice, It is verp abſurd fo? one to recite a Statute, and 
to miſrecite it, as (or) fo2 (&) (better part) fo2 (the greater part.) In an Action 
of Debt, b2ought fo2 non perfozmance of an Award, the Defendant pleads no 
ſuch Award made; the Plaintiff avers the Award made, and reciteg but part of 
it, and relies upon this: It was here adjudged, that there was no ſuch Award 
made,becauſe he did not recite the whole Award. + lcmming Chief Juſtice, In the 
recital of a Statute, we are all ot us to take notice ot it; the Court did adviſethe 
partigs to plead to an Iſſue, and ſo to have it tryed in the Country 3 otherwiſe, 
whenloever they demanded the Opinion of the Court, they ſhould hays it, and 
fo without ſaying any moze at this time, the ſame was adjourned over, fo? the 
further advice of the Caurt, befoze any Judgment given. Afterwards (8) fer- 
min. Hiliar. 11, Jac. B R. This Caſe was moved again, and argued by all the 
Judges, and Judgment given againſt the Plaintiff. Haughcon Jultice. Extepti⸗ 
ons have been taken to the manner of this Juſtification as it is pleaded ; foz the 
matter of fozm, five Exceptions haue been taken, and notwithſtanding four of 
them, Judgment here ought to be given againſt the Plaintiff, but fo2 one of the 
Exceptions only. Judgment ought to he given foꝛ the Plaintiff,and againſt the 
Defendants: As to the firſt Exception taken being (&) foz(or)this is onlp a miſ- 
pꝛiſion, and the pleading good fo all this; if it be laid ſo that the Stature upon 
which the Juſtification here is grounded, warrants this in ſubſtance, this is ſuf- 
ficient, notwithſtanding there be ſome variance in matter, if ſo be the ſame be no 
material variance and ſo in any Action grounded upon a dit o2 upon a Statute, 
od it is ſufficient, as upon the Statute $ H. 6. cap. 9. of For- 
cible Entry, if difſciſed one with foꝛte, o2 put out with foꝛte, if there be matter ſuf- 
ficient, it is good: The intentton of the Law-makers, was, to puniſh the entry 
and detamer with fozce- A ſecondException; and foꝛ this Exception the Plea is 
not good, the Plea here is grounded upon a Statute , and there ought to be ſuch 
a Statnte upon which the Plea is grounded, oz the Plea not good 3 as tothe va- 
riante the Juſtices,o2 the moſt part, this is but matter of ſurpluſage;but having 
made this part of the Statute,the Statute ought to warrant this, oꝛ the Plea not 
good; the Statnte here ſaith no moze,but that the Juſtices of Peace ſhall tommit 
him to the Goal :As to the wh ae meliorein partem, & majorem partem, theſe 
do differ in themſelves ; if the Statute had laid. per mcliorem partem, and the par⸗ 
ty in pleading ſaith, per majorem partem, here ig no differente; but other wile it is 


here, when the Statute ſaith per majorem partem, and the party in his Plea ſaith 


per meliorem partem: It᷑ the party do go further than he needs to do in a point 
of Surpluſage, upon a p2ovilo in a Statute, and miſtakes the ſame, there is 
then no ſuch Statute to warrant this; and tho the recital be of a thing, which 
ex neceſſitate, needed not be alledged, and a variance and miſrecital herein, this 
ſhall make the Plea bad, fo2 now by thts recital, he hath made this alſo parccl 
of the Statute: As to the other Exceptions, the Plea of Juſtification is good,not- 

thofe exreptiong. Ec fic malitioſe. This is good and ſufficient, and 


rhe Plen is 
13 though he do not ſhew how he was licenſed, the Plea is good, 
a5 is eafctent to ſap generally, that he wag a licenſed Miniſter ; the other 
map lapahotye was not licenſed,and ſq iſſe map be jopned upon this, but foꝛ the 
fingleErception befoze the Plea ig not good . and ſo Judgment foꝛ this cauſe is to 
be given fo2 the Plaintiff againſt the Defendants. Dodderidge Juſtice. The ſole 
queſtion in this Caſe is, whether this Julttficarian here be good, oz not: No Ex- 
= wy hath been taken to the matter, but to the manner of the Jultification. 
The matter of the Exteptions may be reduced unto two heads: Firſt, Chat there 

is 
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is no ſuch Law as is mentioned. 2. It there be any ſuch Lam, pet he hath not 
purſued the ſame. As to the firlt that there is no ſuch Law ; foz that he hath miſ- 
recited the ſame and that in theſstwa points. 1. Jn naming of (and) fo2 (or) the 
ſecond in the ac of Juſtice,the Statute ſaith the greater part, the Defendant here 
in his Plea,ſaith the better part. Et aliquando major pars vincit meliorem; but pet fo2 
all this Judgment ought to be given againſt the Plaintiff; and if bp his Plea,it 
appears that there were ſuch a Law, this is lufſicient fo2 us, and we are to take 
notice thereof: The queſtion now is, Whether he have in his Plea purſued the 
Statute, oꝛ not. As to the firſt; theſe woꝛds conjunctive & disjunctive,are to be ta- 
ken promiſcuè, and when the ſenſe is the lame they are all one;alfo malitioſe & con- 
temptuoſe, thep are all one, the one cannot be done without the other, malitioſe agit, 
ſaith one, qui dato opere, male agit; ſo that the ſame is all one in ſenſe, and the one 
includes the other, ſo that there is a variance only in Letter, but not in ſenſe : An- 
other reaſon map be dꝛawn from the penning of this Law, in which Law theſe 
wozds and) and (or) are uſed pꝛomiſcuouſſꝑ, as ſometimes (and) when it ſhould 
be (or) and ſcmetimegagain (or) when it ſhould be (and) as in the beginning of 
the Statute, willingly and of ſet purpoſe all ane overt and publique wozd, fac, 
act 02 deed, (or) there ought to be (c) moleſt, ver, let o2 trouble, there ig(or tog ( & 
a Pꝛeacher licenſed, allowed, oꝛ authoziſe d, (or) there fo2 (& ) ſo that the ſame is 
all one, and this is no material variance here, having recited the ſame true in 
ſenſe. Another reaſon upon another B2anch, which the Statute hath, o2 bp any 
other unlawful way o2 means: If he had recited this orfſy, this had been good, 
and well purſuing the Statute; this later clauſe makes it verp plain ſo that not- 
withſtanding this exception, (&) and (or) be all one: And fo in the Plea there 
is recited a true Statute in ſenſe and meaning unto us the difference being onl 
in the Letter, not inthe meaning, fo the Plea good ; and ſo to this purpoſe 


ony 
is the 


Cale in 17 E. 3. f. ro. in an Action ot᷑ Debt upon a Bond, where in the Bond the 1 E. 3. f 10; 


party was named Canonicus, and in the Mꝛit Prebendarius, this is held to be here 
all one in ſenſe and ſo no matter of variance, but to be good and ſufficient 3and ſo 


to the ſame purpale is 28 H. 6, fol- 8. in a Præcipe Priori Prioratus, being ſpeciallp 22 n. 6. f s, 


bound, the IVzit was domus, and there held good, being all one in ſenſe ; and ſo 


the Caſein 3 H. 6. Quæ fuit uxor, & quando fuit uxor : This is all one in ſenſe , 3 Hl. 6. 


though the variante be in a Letter, pet if the ſenſe be all one it will be , And 
inſuch caſes we are not to grate too much upon the Letter, and ſo ig is 
no material variance. but the Statute is well recited » pet it mult be confeſſed, 
that if a man by wap ot action oꝛ plea,grounds himſelf upon a Statute and miſ⸗ 
retites it in a part, whereas cx neceſſitate, he ought not to recite this at all, this 
is not good and this appears to be fo in Plowdens Commentaries, fol. 79, $e, in 
Partridge and ScrangesCuie : It one doth miſrecite a Statute, onlp in 


held thereby all the Judges, although the ſame wag in a matter not & 
fo2 then there is no fach Law, and ſo he hath grounded his Action upon a Law, 
where there is no ſuch Law ; and with this Agrees the Earl of Leiceſters Caſe in 
Plowdens Con:mencarics, fol. 390. ſo where the differente is in matter, ag in Free- 


mans Caſe, Coke 5 pars tol. 45. In an Action ot Waſte, upon the Statute of Glou- — : 


d be Leicefters Caſe, 
deſtructionem; reſolved there to be matter of ſubſtance, and not — gr our * 9 


Caſe here the variance is only in wo2ds, and not in matter, and therefoze in Col 
everp 


ceſter, Quod nullus taciat, vattum, venditionem, & deſtrictionem: where it 


udgment of Law the ſame is no variance fo2 to vitiate the Plea ; alſo 
— includes in it malice. As to the ſetond variance, being the great mat: 
ter and material variance, and this is plain: It. is to be now eanfidered. how 
this ſhall be helped, rhe ſame ſhall be aided and helped this wap, that this is 
out of the fozce and frame of the Statute, and that upon this ground, ground- 
ed upon the Statute it ſelf; the which Statute , part of it is abzogated , 
and koꝛ part of it ſtands ſtill in fozre, part of it is quite gone, as that part of 
it being fo2 ſaying of Wals, this 5 jopned with the other part; this part of 
| g it 


of Com- 
it, whereas he ought not to retite it; by this he hath failed, and this is bad,ſo C 79, 80. Cr. 
material 
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it which is gone and abzogated ought not to be recited : The Plea here is by way 
of Bar, and a Bar being good to a common intent is in Judgment of Law good 
and ſufficient ; it is ſufficient fa2 him here, to ſha and let foꝛth that only which 
makes foꝛ him the firſt offente, it diſturb, &c. and to be fo? this arreſied b2zought 
befoze a Jultice of Peace to be examined and committed this Law makes them 
Judges gives them a judicial power and makes them Judges of the Witneſſes, 
to that he might commit a third offence aftcr fix months, ik he doth not conkoꝛm 
himſelf, then to be committed uſque he reconcile himſelk: This miſrecital here 
is in the third offence.with which we are not now here to meddle, the Aa ton here 
is bꝛdught upon the firſt offence (5) that 7 - ugutti he was committed to the Goal 
at York: As to the miſretital which is in a matter mecrly ſuperfluous : As ro 
the Plea and Aultification, he milrecites the Statute in another matter, wjich 
ought not to come in queſtion ; he is impeached foꝛ the Impꝛiſoment, 7 Augutiz, 
and in the Plea, the recital of the Statute, as to this, is good, and well recited ; 
It hath been urged, that he hath not concluded his Plea right being with a (tic) 
he did diſturb him; as to this, the concluſion will not help if there be not fufficient 
pꝛemiſeg: But here in this Cale it is exp2eſſed, 1. That he laid hands on him, 
2. That he indea voured to pull him out. 3. He did pꝛohibit him further to p2oceed, 
Et fic, per hujuſmodi tacta & diverſa opprobrioſa verba, and doth not ſhew what then 
were; this is not material whether he uſed any woꝛds o2 not, the deed is here 
apparent which was done by him / the fozmof the woꝛds is not material, and ſo 
the (tic) here is idle, thete being matter ſufficient laid down in the pꝛemiles, and ſo 
the Plea good: As to the other Exception taken he ought to be a Licenſed Pꝛea⸗ 
cher, it is ſhewed, that he did diſturb Thompſon, a licenſed Pꝛeacher, bp Matthew 
late Archbiſhop of Tork, and doth not ſhew where he was licenſed and this, as it 
was urged.is traverſable : This Plea is good notwithltanding this Exception, 
the ſame being in Bar, andif anp Traverſe be requiſite, the ſame ought to come 
on the ather ſide ; and then in the iejopnder, to ſhew the time and the place; if in 
Treſpafsthe Defendant pleads that Locus in quo was the Free-hold of l. S. and he 
bn his command did enter, which was the ſame Treſpaſs, and doth not ſhew 
where this was, the other map Travers this, and then the Defendant in his He- 
zopnder map weil thew this, ſo here in this Cafe this Plea in Bar is good: Other 
Exceptions taken at that they did as Judges, They did fine him they did judge 
him ;tSching this ſee Specots Caſe, Coke 5 pars, ſol. i. that which they have plead⸗ 
ed here, is purſuing the Law: Two ſufficient Mitneſles, this is good, thep need 
not thew them, fo2 thep by the Law are made the Judges of the Witneſſes, and 
are not to ſhew what no2who the Witneſſes were; we are not to look into this, and 
lo clearly the Plea here is good, and Judgment ought to be given foz the Deten⸗ 
dants and againli the Plaintiff, Croke Juitice, The Plea here by wap of Juſtifi⸗ 
cation, is good and ſufficient both in matter and foꝛm: Two Exceptions have 
been here materially taken, if they had pꝛoved to be material Exceptions, which 
then are not, being not in a material point; and being in another matter, they are 
not ſo material as to vitiate the Plſea:This is a general Law made in Odium ma- 
leficiæ, and ot which we ought to take notice,as to the Exception at / & /foꝛ( or )at the 
firſt he doth not undertake to recite all the Statute, but only with an inter alia, to 
take benefit of this only which belongs to him; and here Gꝛadations are to be 
obſerved in the Statute, (&) foꝛ (or) this is but accumulatio verborum, qui negat 
quod magis elt, negat quod minus cit : This is no material miſretital of the Sta- 
tute: As touching the ſecond Exception, if the Juſtification had been upon this 
Bꝛanch of the Statute, A ſhould then have agreed this to have been a materi⸗ 
al variante hut quid hoc ad te, this igan impertinent, and immaterial Allegati⸗ 
on, Quid verba audiam, cum tacta video? As to the concluſion this is well and ſuffi- 
cient, he needs not here to ſhew where he was licenſed; if the other do Traberg it, 
as he map do, then he is to ſhem it, and this ſhall be then ſuffictent ; the Juſtif- 
tation here is good, and ſo Judgment ought to be given againſt the Plajutif. 


Part II. Termin. Hill. 10 Jac 53 


Cook Chief Juſtice. Divers things are to be favoured in this Caſe : Summa ratio, 
quæ pro Religione facit: This Statute of 1 Mariæ cap. 3. upon which the Jultif- 
cation here is grounded, was made to advance Keligion, Deus loquitur in Tem- 
plo, to diſturb a Pzeacher is to diſturb God hut we are now Judges of the Law, 
35 Juſtification here clearly is good, and ſo Judgment to be given againſt the 
aintiff : The Plaintiff here is to take no advantage of this , as the Cafe 
18 : This is a general Law, and thergfoze then map here juſtifie this generalip, 
per formarn Statuti, in this Caſe Inn. and this without any ſpecial recital of 
the ſame, and this had been the cloſer and the furer way; a man cannot plead, 
Nul cicl Record againſt a general Law, becauſe the Court ought to take notice of 
it, and of ſo much thereof as is ſufficient fo2 the matter in queſtion : As to the 
udgment given in Plowdens Commentaries, in Partridge and Crokers Caſe fol, 78. 
which hath been urged, that Judgment wag then good. and well given; but 
if the ſame matter were now at this dap to come in queſtion again, we might 
well give our Judgment acco2ding tothe verity of the matter: As to the vari- 
ance urged. &) fo2 (or) this is no material variante, thep being all one in ſenſe 
and meaning, theſe are Synonyma's, & parum differunt, quæ re concordant, & cum 
adſunt teſtimonia rerum, quid opus elt verbis, ſaith the Ozatoz : So here this is good, 
becauſe the pꝛemiſes do warrant the ſame;where the queſtion is upon a general 
Law, there the Court is to judge accozding to the verity of the matter; pet it 
mult be agreed, that foꝛm in pleading is not to be omitted fo2 that would be a 
wap to bzing in confuſion; but as this Caſe here is, the Plea and Juſtification Judemenc 
is good and the Plaintiff had no cauſe todemur, and ſo upon the whole matter od queren 
Judgment ought to be given fo2 the Defendants, and againſt the Plaintiff, \ pit 
and therefoze the Rule of the Court wag, Quod querens Nil capiat per Billam, . 


8, the one of them An £j-#ione 
Non culp. Jt wag f againſt 
Action as againſt wn *<o=c 


Statute of 
1 Mar. cap. 3. 


an Action 


only in point of damages but it is not ſo in theCaſe of an Ejectione trme; 
ſhould be ſo here, ann man map by this be tricked, and much pzacti 
in this: And lo the opinion of the whole Court in this Caſe clearly 
Plaintiff could not rejeaſe.no2 relinquiſh his Suit againſt one of the Defen 
and pꝛoceed againſt the other. | 


Gilling Plaintiff, againſt Baker 
Defendant. 


Na Wit of Erro?, to reverſe a Jud 
I rearages due upon account Fog eg 
without two ſufficient Suretieg by him firſt found 
Statute of 3 Jac. cap. 82 
fie and pap to the party, it 
colts upon the firſt Judgment, and all coſts and 
of Execution, It was moved bp Harris, that this 


in an Acton of Debi fog ar- r beet 


= 
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out of the Statute, which ſpeaks only ofa Debt that grows due by theſe four 
means ('S) By Bill, Bond upon condition fo2 papment of monp only, ſient reſer⸗ 
ved upon a Leaſe, oz bp reaſon of a Contract : Fn the Caſe here in queſtion it is 
oꝛiginallp no debt, but the ſame grows to be a debt only by rcaſen of the ac- 
compt, and the Statute makes no mention at all of any ſuch kind of Debt, but 
only of oziginal Debts ; and ſo this Caſe here is out of the Statute, being none of 
the Debts there mentioned this being a Debt not growing due of any.contrace. 
Flemming Chief Juſtice demanded, whether a Debt upon an Obligation, conditi⸗ 
oned foꝛ perfo2mance of Covenants, were within 02 out of this Statute. Dod- 
deridge Juſtice, — this is out of the Statute, the whole Court agreed in this 
that this wag out of the Statute, where it was to perfozm Covenants. Flemming 
Chief Jultice demanded again, if an ad ion of Debt upon an arbitrament, was 
within oꝛ out of the Statute the whole Court clear ot opinion, that this was out 
of the Statute. Flemming Chief Juſtice. As to the pꝛintipal Cafe now in queſtion, 
Debts which are to be within this Law are to be fach Debts as are oꝛiginal and 
true Debts, and in ſuch Caſes after Judgment given, a Wꝛit of Erro? ſhall not 
be allowed, noꝛ any Superſedeas granted, without firſt putting in of good Sure⸗ 
ties, attoꝛding to the Statute : But the Debt here in this pꝛincipal Caſe, is 
not a Debtoziginallp. but the ſame grows and becomes to be a Debt, only upon 
the accompt> and not befoze ; and this is not like unto a Debt due upon a Con⸗ 
tract, as is mentioned in the Statute, ſo that this Caſe is clearly out ot the Sta- 
tute, and ſo is a Debt which grows to be due upon an Arhitrament. Dodderidge 
Juſtice acco2ded herein, that this is clearlp out of the Statute, this is a Debt 
which grows due and to be ſo upon the accompt, and this is matter which reſts 
between the parties themſel ves and allowance upon this is to be made, and this 
is not as a Contract, no? pet to be taken as in the nature of a Contract : Debt. foꝛ 
arrearages of an accompt Audito2s, is clearly out of thiggStatute, foz 
this is a Debt grounded upon a d: In Debt upon a Contract, there ig quid 
pro quo, but it is not ſo here, and fo is out of the Statute. -Croke Juſtice, This 
Cale here ig out ofthe Statute, which doth onlp ſet down and makes mention 
of ſuch Debts which are certain Debts; but this Cale here, and Debts upon a 
Bond toperfozm Covenants, oz fo2 arrearges upon an account, . theſe are all of 
them uncertain Debts, and ſo out of the Statute ; and ſo the whole Court agreed 
The Writof tlearlp, that this pꝛintipal Caſe is out of the Statute, and the Court did rule this 
Error allowed zit of Erro2to be entred and allowed of without finding anp Sureties> and ac- 
dug ol datt, e02ding to this Judgment it hath been fo2meriy fo here adjudged, as was affic- 
per Curiam, med by the Council at the Bar. 


Hall Plaintiff, againſt Rotherom 
Defendant. 


—— Proceſs T Þe Caſe was this:A man taken by a Laticat puts in his Bail, and then were 
Wale" and © Welſhmen, afterwards a Judgment paſſed againſt him; upon this the que- 
where not. ſtion moved to the Court, was this, Whether a Pzoceſs upon a Capias ad ſatistaci- 
Vaug. 395-6,7- endum, ſhall go into Wales againſt the Bail, o2 not. Man Secondary info2med 
Godb. 214. t in the like Caſe thep had ſo done divers times. Williams Juſtice, 
2 Cr. 48 the Court, tha - - "34a * 

- = OT Coke g pars, fol. 49. in Vaughans Caſe, it is reſolved, that all the Statute of 
Benl. 192. Jeofails do extend into Wales, the reaſon is, becauſe the Statute of 27 H.cap. 7. 
- 89G Po. hath made Wales parcel of England : Jt was ſhewed to the Court, 'that Brown- 


low, chief P2othonotarp of the Common Pleas, affirmed, that then do not her 


Part II. Termin. Hill 10 Jac. 


55 


uſe to ſend ſuch p2oceſs into Wales, but only Proceſs of utlagary. Man Sccundary. 

info2med the Court, that it hath been uſed otherwiſe here in this Court ; and up⸗ Hur. 117. 118. 

on this, the Court being fullyſatisficd herein, by the direction and Rule of the 

Court, Pzoceſs was granted into Walcs againſt the Bail; andthe Court ſaid fur- yroces into 
that if the parties found themſelves agrieved, they might have a Wzit of ales acaint 


and ſa bpthe Rule ot Court, the Pzoceſs well allowed of foz to iſſue into 


Walcs againſt the Bail. 


Richardſon Plaintiff, againſt Piftel 
Defendant. 


an Action of Treſpaſs bꝛought, the Defendant as a holder, claims to 
1 inthe land ot his Lozd common by Pꝛeſtription the Plaintiff pleads a re- 
leaſe ot this made unto him by the Defendant 
anſwer and pleads Ne relcſſa pas, and upon 
the Defendant jopned in demurrer; the o 
be good, 02 not: It was urged, that this 
made the releaſe and ſo is party and 


» theſe 
Plaintife 


the 
ſtranger to the ſame ; a ſtranger map plead Ne releſſa p 
ſelf, but he ought to plead Nient ſon tair, and this 


the Bail per 
Curiam. 


In Treſpaſs a 
releaſe pleaded 
in Bar of Com- 


makes. mon, Ve rel 
' — pleaded og 


ther good or 


2 H. 7. f. 
3 H. 6. 18. 28. 


vers Books,as bp 3 Hl. 6. . 18. 26 and 28. 2 H. 4. 21. 43 E. 3. . 10. placito 32. 37, Ld 
All. placico 12. AN Deed, there he cannot plead, Ne releſſa Pas; 85 IR 
a 


Alſo the reaſon of the Law m 
ty to a Deed,and queſitonedupon the ſame, he ought 
it be his Deed oz nat but if he be a ſtranger ta the Verd. then he map 


8 againſt this foꝛ by the Law 
aga — — when 


I plead to 


her this was his Ded oz not; but 6 
ie ge juttice The difference is true which hath ben taking, heis party 
to the Deed, there he ought direc1y to anſwer in this manner (S) Quad non eſt ta- 
&um-And if upon trpal it be found to be his Deed, then foz his falſhoodin 
ing, he ſhall be Fined to the King fo2 this his dereit, and it he ead 

e Ne releſſa has, ow 9 7 paſſa — le tait, and — — againlt hin, the Ki 

all not here have his Fine,andthercfoze heig to on eſt tactum, being par- 
— to the Deed; other wile it is it he were ſtranger tu the Deed,there he map well 
plead Ne releſſa pas, ou riens paſſa per le fait, and ſo by this wap the validity of 
the Deed will come in queſtion : There are in Law but two I to anſwer un- 
to a Deed, the one Nient fon — the — releſſa pas his — 

artp himſelf who made this Deed of re and unto 
— — and that bp an iſſuable Plea, whether this be his Deeds not ; 
and if his Plea be found to be faiſe,the Judgment is then to be Quod capiatur and 
ſo he ſhall be Ampꝛiſoned until he have paid his Fine unto the king: This 
as here it is, is not good, fo2 he being the party himſelf, ought toplead Non «ii 
tactum. Croke Jultice, J{ he hath — Nor to plead to avoid his Deed, he 
o1:ght then to plead Nient ſon fait 3 but e he hath matter ſufficient to _ 
| 8 


en one ig par- Nota, che diffe- 
rence where 2 
mb nf fam. 
is Ne releſſa pas, and ſo bp this plea it map come in queſtion, and to be tried whe- _ 
this otherwiſe it is.whereheis a party to the Dæd. 
where he is 


c. 
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A 
pon the Caſe 
for words, 


but in his abſences this is good, and the 


his Deed, there he map well plead Ne releſla pas. Dodderidge Juſtice, agreed in 


ig that where he hath ſpecial matter to plead to avoid his Deed there he ought 
— this matter ſpetiallp to avoid the ſame and ſo to conclude Nient fon ber, 
oꝛ Ne releſſa pas, and upon this difference are all the Books ; and lo the Court 
wagclear of opinion that this Plea was not good, that the Plaintiff had good 
Plat of 9 ſo bp the Nule ot this Court Judgment was given foꝛ the 
aintiff, | 


james Plaintiff, againſt Harris 
Defendant, 


IE. Action upon the Caſe bꝛought fo2 ſlanderous woꝛds, ſpoken by the De- 
fendant of the Plaintiff, upon Non culp. pleaded, the Jurp found the woꝛds laid 
in the Declaration to be ſpoken by the Defendant of the Plaintiff : The wozds 
were theſe, Thou art a Thief and A will p2ove thee fo : the Jurp find that he 
ſpoke the wozds, De querenc* not in his pzelence> but then were in his ab- 
ſence, and lu they found this ſpeciallp in this manner foz the Plaintiff. zlarcis ur⸗ 
ged fo2 the Defendant, that foz theſe woꝛds, as thep are thus found bp the Jurp, 
the Plaintiff cannot have his Judgment: The Plaintiff declares here, Quod dixic 
e præfit querent* Thou art a Thief; the Jury find, that he did ſpeak the wozds. 
but that he ſpake them, De codem querent* & ulterius dicunt, that he ſpake the 
wo2ds in the abſence of the Plaintiff. Henden. The Plaintiff. here ought to 
have his Judgment : Theſe. wozds with an lonuendo, (Thou) are a good and 
ſufficient denotation of the party of whom they were ſpoken : Jt he had ſaid, He 
ig a Thiet, and A will pꝛove thee, ipſum pretat* querent* innuendo to be ſo, and 
this ſofound, this had been good: The Jurp here do find that he ſpake Hzc tal- 
fa, ſcandaloſa, & opprobrioſa verba of the.Plaintiff ; thep find the wozds, Quod dixit 
in præſentia & anditu, ot others de prefar* querent Thou art a Thief, and J will 
pꝛove it, Et ulterius dicunt, quod non dixit, 25 dg, in preſentia qucrentis, 
0 laintiff to have his Judgment. 

Dodderidge Juſtice. The Action is here b2ought by the Plainciff, foz woꝛds ſpo- 
ken ot himſelf : The later part of the Derdict here hath no ſenſe in it, he ſpake 
woꝛds inthe abſence of the party (thou art.) Croke Juliice. It the Jury find 
Quod dixit de præfato querent, de eodem, this is good and ſufficient, if he laid, Thou 
art a Thief, and J will p2ove thee lo; it he himſelf did not hear him, but others 
chere pꝛeſent did infozm-him of it, that he called him Chief, and he ſaid he 
did nat hear him, non in audicu, becauſe it might be he was not ſo quick of 
hearing, and might be buſie in talk : The pꝛincipal natter conſiderable and in- 
quirable here is. Whether he ſpake the wozds as they are laid in the Declarati-. 
on: The Jury here have well found the woꝛds as they are laid, and their finding 
is good, Dodderidge Juſtice. - The Jurp here have found the woꝛds accoꝛding to 
the Flue, but the later part of their finding here, is altogether ſenſeleſs : Jt 


the firlt part of their finding be full to the Jſue, either expzeſſyo2 bp implica- 
tim: M the later part of their finding do anp ways eontradic this, then the 
f of their finding ſhall be good, and the later part void, and this is 


clear : The Jurp here do find, Quod dixit de codem, and bp a neceſſary 
mplication> dixit eidem, the wozds being (Thou art) which wozds do imply 
much, that were toone being then p2eſent : The Jury do find, 
he did ſpeak the ſame woꝛds, de codem querent. and the wozdg do impazt 
much; that he was preſent, being (Thou) if the Jury find the . 
a 


* 
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I 


do 


tr part of 
3 
ce of netel⸗ 
wozds arg 
and 


— 
leeri 


4 part 


were the 

ſitp; did ſpeak theſe he being abſent at the 
a. landes to him; here it i innuendo de prefato —4 
tertain: Here are twaſeveral Slanders, and he may 
thele, there is na contrariety here in this verdict, foz ix 


' 4 1 

A - 

BL ZE 411% 37 + 
& 


Nen 
. 
roll 
11 " 


4 
„ 


LE 
* 


4 
— 4 


dixit de yn 2 this —— - 

us, &c. ( un) cannot in t | | when Fx 

rectlp that he was not then pꝛeſent: Chen find the wo2ds, ag et 

Declaration, and no contra in their finding, put that the 

Bs, A nne indi 
ve the warped ©n the Hey WADE = et 

as were ſpoken. - ri uſtice. 0 

— It ſo, then they were not ſpoken 75 | 

might be ſpoken,cidem querent, and pet he mig 

E os eyed, _ore 8 if Nr 

t a 8 nding » t 

wig of deridge 4 Croke Juſtices, That He ae 

ment, here being a good verdict fo2 him; | 1 

found to be n by the Defendant, & de code querent, and this 

_ , ſa that the Court in this did nat fullp agree, ſome. ein **. 

n- . | 7 tert e : 

Nota, That afterwards this Cale was ended between the Compot- 

tion and agreement, and la no Judgment wag in this 
, ; 0 1 11 1 7 . 

= 722 


Ended 


tween the 


— 
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Sir Thomas Mead Plaintiff, againſt Sir Gecrge Reyrel 
| Defendant. 


TOte, That in a trial at the Bar, pꝛoſecuted by Sir Thomas Mead, againſt 

8 . Air George Reynel, Marſhal de B. R. foz the fozfeiture of his Office; by his 

Trial forthe negligent ſuffering of one Sir James Crciron, there in Execution, fo2 to Eſcape,the 

an office, Onlp queſtion and Iſſue between them was. whether there was any Eſcape, 02 

not, wherher Sir James Creicon did remain ſtill in his Cuſtody in Executicn, oꝛ 

not the Caſe appeared to be this: The number of Pꝛiſoners increaſing, and he 

| wanting room fo? them in the P2iſon ok the Marſhaltic, hecauſed a new building 

Go to be erected; and the ſame adjopning tothe P2iſon, and within the compaſs and 

507. 25; Precinct of the ſame, and thither he removed Sir James Creiton, and kept him 

1 Jo. 462. there, being in Execution 3 The Queſtion was, Whether this was an Eſcape in 

z Ro. 189, Law, oz not in regard that this ncwerected Building was no partof the ancient 

Pꝛiſon : This matter was pꝛaſetuted againſt him by Sir Thomas Mcad,who had 

a grant of this Office : And note, that theznatters of miſdemeano2 were examin- 

edin the Chancery, and afterwards the lame directed to be tried here in this Coirrt; 

39 H. 6. f. 32, of which manner ol p2oceeding, the Court did verp much diſlike, he being their 
33, 34. Officer. Dodderidge Juttice. Jn 39 H.6. fol. 32, 33, 34. The manner there ex pꝛeſſed 

dk p2oceedings again the Marſhal, upon a ſuppoſed toꝛteiture of his Office, by 

reaſon of an Eſtape, this appears there at large, and very well debated, in the 

Duke of Nortolks Caſe, f the removing of John Brandon hig Marſhal ; and there 

by the opinion of al Jud es, a negligent Eſcape by a Marſhal, is no cauſe 

of Fozfeiture of his e; There it is held,that this is but a matter fineable,in 

manner as the Court thall think fitting to impoſe the lame but other wiſe it is 

of a voluntary! Efrape, and fo? ory an per — he is to lole his Office, as there 

Record E. x, appears. fol. 33. B. It appears alto bn a Kecozd in the time of Ring E. 1. 

= and alſo by other n latter times that the mildemranoꝛs in Caſes of E- 

ſcapes by the Officers ot this Court ought here to be exammed by this Court; 

and notwithſtanding all which hath been ſaid to the Jurp,we will our ſelveger- 

amine this Cauſe befoze anp Judgment ſhall be herein given bp ug, Flemming 

Chief juſtiee We have not beeu well dealt withal by the Pꝛoſctutoꝛs ofthis Cauſe, 

fo2 that the examination of all abuſts, of Nonuſcrs, miſuſers, and other milde - 

meano2s in our Officers, belongs molt p2operly unto this Court, to be here exa⸗ 

mined by us; and we are to judge ot the ſufficiency, oznon-ſuffictency of our Of- 

- ficers here, and no other Court is to intermeddle with them in ſueh a manner ag 

in this Caſe hath been done and againſt this which J have now fatd there is no 

p2eſident ,no? pet anp Hock to be ſhewed: But on the contrarp,all the pzeſidentg 

and Books of Law do confirm this which J have now ſaid : That ſuch examina- 

tions, in ſuch Caſes as this, belongs onlp and moſt p2operlp to the Juriſdiction 

of this Court. foꝛ to examine, determiye, and to adjudge thercof, and to no other 

Court whatſoever ; and we are all of us clearly and unanimouſly agreed in this 

to maintain, and always to pꝛeſer ve and uphold the power, dignity, and Juriſ⸗ 

. diction of this Court, in us, and only tous, (it good Pꝛeſidents cannot be ſhew⸗ 

ed to us that the contrary hath been uſed.) Dodderidge Juitice- It appears plainly 

6. c 2, and fully by the Book of 39 H. 6. fol. 32, 33. 9g betoze remembzed that it belongs 

— . only unto this Court, to examine the Nonuſers and abuſes in our Officers and 

Record King attoꝛding unto this, I have ſeen an expꝛeſs pzeſident, in a Heco?d of it, in the 
E. I. time of King E. 1. And J have alſo ſeen other exp:eſs pꝛeſidents, of later times, 
J ; to 


p 


* 
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Nota, ho SE 2 matter of miſdemeaner wag 


to this purpoſe. 

la di Chancerp, and 8 A 
a coped tov habe = . 
nos — and not in other manner, — ug of 
that Jurisdiction ar bo — wn af Pave 
this Court, as rehab the Gram the 
andmoze p2incipally in ſuch — 7255 trench o make a Fytciure La r 


having the __ — ſo penal 2 them. Nota, —— in this 
and dirt ions from , 

having recei e charge, « — 71 ee 
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lai of 
py | ts Reynel 1 not guilt pol any —— 5 
and ſo the ſame bp the 
oF 


) A verdid gf 
ven for the 
Defcndanc, 


of his Office , which verdi was reeeived by the Court 
Kule and direction of the Court wag entred — | 
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TERMINO PAS C H 

1 
' Gee Plaintiff, againſt Minne 
7 Defendant. 


Entred Trin. 10 Jac. B. R. 
Rott. 1034. 


Dan Acton of Treſpaſs, pedibus ambulando, &c. and faz bzeak- 
eig r Cn I "ing and digging:the Land of the Plaintiff; the Defendant 
digging his Ir ＋ m Bar, bp wap of Juſtification, and ſets fo2th, that 
ground juſti- [RI the common voice, and Fame was, quod quædam melis, a 
was S)\| noplom vermine, called a Badger, was there, and had done 

ay very much hurt, and that therefoze he came with his Dogs, 
and did hunt him, and in purſuit thereof, & ad melem pra:+ 
— dictam inter ficiendam, he did follow him with his Dogs, 
and did earth him in the Plaintiffs ground, and there he came, and digged him 
| , and killedhim, and this he pleaded by wap of Juſtification, 
treſpaſs, fractionem, & loci prædicti ſoſſionem, & foſſam, cum terra prædicta 
implevit, to this Plea in Bar, the Plaintiff demurred in Law. Jt was urged 
fo2 the Plaintiff, that this Juſtification was not good, though ite here al⸗ 
ledged, that the common repozt was, that there was a hurtful Badger, and 
that he tame ad interſiciendam. and that he did therehp, as lit tle hurt as he could 
poſſiblp ; pet this is not ſufficient to juſtiſie this Ac of digging by him: At the 
common Law, a man was to be puniſhed fo2 hunting, as appears bp the Book 
of 12H Feb ro. a. theſe Statutes were madean;allowanceof Hunting, the firſt 
— 10. Sta as 13 R. f. apf 13. fo; the allowing ot hunting; not to hunt un efs he 
13 K. 2.c. 13. habe Lands to the value of 40s. per annum, oz be other wiſe eſpeciallplicenſedto 
Seatute of keep Dogs 3 another Statute made 8 Eliz. cap. 15. fo2 deſtruction of vermine, 
8 Eliz.cap.15. of Fores, O2ep, oꝛ Badger, and a reward given to thole that ſhall deſtrop ſuch 
vermine, if he might enter on the ground, fq2 to kill the Badger, pet he cannot 
juſtifie the digging, fo2 that he might uſe other means to kill hiin, and then not 
to dig the ground fo? him, and here.hehathnot averred, that he could nat other- 
wiſe gill him:againlt this it was urged foz the Defendant,that this Juſtification 
is good inregard, that all which is here done, is foz the good of the Common⸗ 
wealth; here it is laid, that the common fame was, that there was a Badger, a 
nop- 


91 


fenſive and hurtful to the Common wealth, no Action 


finding them to be offenſive andhuftful, and 


 trp, 8 E. 4. fol. 18, a. Juſtification to dig 
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nopſome beaſt, that he did hunt him and earthed him in the Plaintiffs ground, 
and did dig him Lp. r PE 2 — tranſgre ſſio unde, &c. 
Badger is a Beall naturally inclined todomilcheif, this differs from the | 
caſes of hunting foz pleaſute; here it is ſaid the common voice oꝛ fame was lo; 
This is without ſhe any hurt done, 2 Hen, 7. tol. 15. in an Action 2 U. 7. fol. 15. 
bꝛought toꝛ a falſe Jmpziſonment.he ought there to ſhew that there waga felony 
done, and that the party taken, was of an ill name, in many tales matter of necet 
ſitp make a good juſtificatzon. 6.E.4.t.7. a man cuts down trees, and they fall in a⸗ E. 4 7. 
nothers ground, he may enter and take them, thig being a tale ot neceſſity. 3 E. 6. Fehr. 
Dyer, and 7 Eliz. Dyer, in time of war, the enemies bzeak apaiſon, let the pꝛiloners 
out, this is no eſcape in the Goaler; faz this was not to be avoided: to make 
Bulwarks in time of war, to keep the * in quiet, this is lawful ; and ſo 
to pzevent miſchief if the houle be on fire to pull down the next; theſeandſuchlike ,, ,, , c, .. 
things map be done in caſes of neceſſitp,as appeareth by 12 H. S. l. 2. 13 H. 8. f 1 f. 13.6, 
21 H. 7. f. 27. 29 H. 8. Dyer 37. Maleverets Caſe, &c. 8 E.. t. 2 3. and Coke 5. pa · 92. in Se: 
maynes Caſe, fog the taking of Felons, foz the good of the Common wealth, it is 
lawful to bzeak the houſe of another, and all which was done here, was fo? the 
general good of the Contry, and ſo.382 H. 4. tol. 12. ſuch a juſtification fo? , n . « +: 
b:eaking a houſe held good. and ſo it is 1 Hl. 7. fol. 6. it a man ſell to another his 1H. J. fs. 
Timber trees in ſuch a Wood the Law gives him leave to come with his carts, 
and cut them down, and tocarry them away; the difference will be, where a man 
hath other means to effect what mas Done; 2p where not, agins E. 3, title T ref; 5 E. 3. Fit. 
pals placito 13+ treſpaſs bought fo? bee | ok a Gutter, pleads that he did ©* 
this, to came to repair the houſe, and this held a good Plea: here this. Badger 
was ahurtful vermine, and he came to kill him, and ſo did by digging. him out | 
of the earth. 12 H. 8. fo). 10. eXpzeſs in point, that fo? hunting ok vermine of: **** 10 

Treſ 5 | 

aon wea 


J * | s lieth, and that 
fo2 this reaſbn, the lame being fo2 the good of the Common weal 
had no means to get the Badger out, and ſa tq kill him but bp dig 
the Statute of 8 Eliz. cap. 15. makes pꝛoviſſ 
Fowls,and gives a reward fo? the ſame, 


n 
b and law did intend ather wiſe, 
but to give, and allow of the means to A , of iſe it were = 
vain to give a reward to the takers of them, it by Law they ſhould be [hed 
as Treſpaſſers fo2 uſing the means to take and kill them, as was onlp fo done te of 
in this Caſe, as to the Statuteof 13 R.2.cap. 13. this was fo2 hunting: te 13 
Plaintiffdoth not here charge the Defendant fo hunting upon the, Searute but fo2 
walking and digging all that here mas done by the Defendant;wag faz the gud 
of the Common wealth and ſo the Juſtification good. Haughcon Jultioe, demand- 
ed, whether in the putting of the Cale thep pleaded acontinuance of the Treſpaſg 
02 not: Not guilty pleaded to all but digging>ond that is juſtifiet,the Tuſtifica- 
tion here is not good. Dodderidge ſuſtice. It ig not lawful by the Common Law, 
fo2 anp one to hunt fo pleaſure, og fo2 p2offt, but otherwiſe, where it is foz the 
good of the Commonwealth: It is ob d bp Eracton, that a man out-lawed 
caput lupinum gerit, all to purſue him, and he map by — though the Coun- ton 
tof 


und, a | by TE. 4 ſol; 18. 
ſhers to d2p their nets, and this is a good uſtificarion, becauſe the fame was 
fo2 the good of the Common wealth, to uſe fiſhing. As to this Caſe here in que: 
ſtion, one may well ſuch a beaſt o2 vermin, when onte he is up, and that 
into another mans ground, but a man cannot julkifie his entring 
mans 3, to find, and fo to hunt ſuch a vermin without his con 
fo2 the me; but he will be a aſſer fo? ſo doing, 38 E. 3. fol. ro. b. a man may 
—— of the 


his hawk o2 his hound, i rt 4 into ano nan 10. 

found in bis en, and bp 12- HS. fol. 10. a man flies tis ene a 
5 

entry in⸗ 

fo 


38E. 3. fol, | 


own land at a Feſant, and he kills the Feſant in anothers ground 
his hawk and tale theFeſant;and is not to be puniſhed bur only 11 his 
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Plaintiff, 


Weaver Plaintif againſt C 150 
Defendant. , 


Enercd; Fach 44 Eliz. 
Rott. 453. 


An Action of 
Debt againſt 
the Sheriff for 
an eſcape, 


Action of Debt againſt Sheriff on eſcape, Caſe 
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upon a Kecognizance acknowledged in the Chancery, oz not; that it doth not, and | 
the Capias here, was not well awarded. It appears, Coke 3 part, fol. 12. in Sir Obe 3 Pat, 


ment o: Debt, oz Damages, he ſhall not have the no2 the 2 22 2 
in Execution (unleſs it be in ſome ſpecial caſe⸗ but only to have erecutic 


partp 
of his Goods and Chattels, at his Con, and ſuch like pzeſenc pzofic, which 
—— the Land: and this by a Levari tacias, thereby commandin — 
riff, quod de terris, & catallis iphus, levari faaiat, 02 a Fieri Facias only 4 is. & 
Catallis, (both of them to be ſued within a pear after the Judgment, 02 ; 
nizance acknowledged) and if he fails, in doing of this, then he is dziven to 
his Wzit of Debt, and by the Statute of Weltminit. 2, capite 45. Scire facias ig gee of 
given, and bp the Statute of Weſtmynſt. 2. cap. 18. cum debitum tuit recuperatum, . 2. c. 45, 
an Elezit is given, .fo2 the moietp of the Land, (which was the firſt Statute that * **: 
did ſubjen the Land to an Execution, upon a Judgment, oz a Kecogniſance 
which is in the nature ofa Judgment. But a Capias lieth not upon a Kecog- 
niſance in the Chancery. In & 14 E. Dyer, tol. -206, Ptacito 62. in Puttenhams- ; 
caſe, by Harper, Weſton and Dyer Juſtices, the Court of Chancery, hath no authozi- "3 & 2 ay 
tp, tocommit the bodp of one condemned in a $circ facias upon a Keeognifanee) - 306. 
to pꝛiſon, in exetution; fo2 that his body is not liable, but his goods, lands, 
and chattels only, and this bp a Fieri tacias, o an Elegit, by'the-Stature of Well 
winſter. 2. cap. 18. and as the teno2 of the Gecogniſancedoth'erpzeſs to be levied, 
de bonis & carallis, terris, & tenementis: and then no Capjas ad ſatistaciendum Ipeth 
in the caſe, foz that no Pyoceſs of uclary did lie. upon fhe O2iginal-Pzoceſs: 
Goke 3. part in Sir William Herberts caſe, 12, 13, hp the Statute of Marlebridge, Coke 3: Þ 
cap. 23. & Welirhjofler, 2. cap. 11. A Gapias given in an account, the Pꝛoceſs in bs — — 
this at the Common Lam — a diſireſs infinite by the Statute of 25 E. 3. fol. 12,7, CG. 
cap- 17. the like Pzoceſs given in Debt, as in account : befoze* this Statute, dame of 
the bodp of the Defendant was not liable to an Execution fo: Debt, at the Com: 25 Eliz 3. cap. 
mon Law, as appears by 13 fl. 4. Jol. 1. but a Scire facias, upon a Kiccogni- — = 
ſance is not within the Statute of 25 E. 3. cap. 27. if the party in this um © 
Declaration doth ſhew that he had no cauſe of Action, in ſuch a caſe it the 
Sheriff bp lozce of a Capias to him direced, -dotake the party'in exetutian, and 

wards ſuffers himo cſeape, no Axon of Debt lighagaind him foz this 

who had no cauſe of action: ſoin this pzincipal caſe, the auion 


| | Sheriff Is eſcape : firſt the Capi 
— awarded out of the Chancery. —— — — 


Coke 3. pars. 
in Sir William 
Herberts caſe, 
Ce. 


Scire tacias 


8 been, in ſuch a 
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hath a Debt. which wp this 
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Profits, in 14 H. 7. fol. 17. & 1 
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; Tenant 54 pleads a be pernot 
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mons, Copias, Attachment, 62 by Scire facias, all ig one; . this 

and 
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Exccution, this is alawfill taking and execution, and the Sheriff is chargeable 
fo2 the eſcape. and he is not to cxamime the erroꝛ of the — be er it ig, 


re the Court of Chancery had no Juriſdiction at all of thetai 


e fo 
13 E. 3. Fitz. (cape. 12 E. 3. Fitz. title Barre placito 253, the re of or Welimitafters caſe pꝛoves this 
tit. Barre. pla. erpzeſſy. An Action of Debt bꝛonght againſt a Goaler fo? an eſtape, who ſaid 
cio 283. that the Sherif did nor deliver him lawully to hint is there ruled chat he ſhall 


| 31 Elie be. ns, an in this tale, the Court is ta judge of the taule being befoze them. 31 Kli. 


pet the party being in execution, 


1 Cr, 163. 


Mo. 2745 
Coke 8 pars, 
fol. 142. Oc. 
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eſcape. and tog this eſcape the Sheriff is liable to an Action, and ſo ; 
in Ne le Caſe, cited in Doctor Druries Caſe, 8 Co. OS At e Ognells caſe put 
latistaciendum be iſſued out againſt a noble man . 6 dughtnot la co he,) and in D.. Dunes 
force of this, and aftertyards to anda at _ Caſe, 8 Co. fol. 
the eſcape well iieth, fo2 thi 
once taken, he ought nat to 
dout af theChancer\, but 


Cook chief Jultice, Aetogniſance is but a poc | = — ſhe 
coveries are always in Law to be pzeferred befoze pocket e - __ 

of the Court in this. principal Caſe, Judgmenr was enterd fo the late 
riff. | a 


Arnold Plaintiff, againſt Bridgood 
Defendant. 5 

Entred, Hillar. 10 Fac. B. K. 

Rott. 166. ö 


h he hath in his own right, , with 
5, but not thoſe which he as Exeents? 
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tutoꝛ, as this hoꝛſe this cow, oꝛ the like: the ſame doth well paſs.fo2 the lame be⸗ 
longs to him in p2operty and intereſt, and he hath god power to make a dilpoſi⸗ 
tion of the lame, and here he names the things which he grants, (S) all his mte- 
reſt in the term which he hath in the right of his Wife, and this ſhall well pals; 
10 E . fol. 1. and the Book of 10 E · 4. ſol. . doth warrant this chat it he grants hoc individuum 
and names it, this is good. And as ro the Objewion made, that the Abbot of Mil 

ton was ſeiſed ſimul & ſemel, of the arm and tirhes, and ſo the ſame diſcharged ; 

and by the diſſolution, came unto the Crown difcharged : to this was anſwered 

that this was not ſd; koz the Abbot had befoze made a Leaſe, and ſo not in his 

ands; and it is expꝛeſſp found, that virtute dimiſſionis prædictæ, the Leſſre did 

nter, and ſa not to be intended (as was allo Objected, that he entred befoze the 

Leaſe began, and lo not to be in as a Termer, but as a diſſeiſoꝛ upon the Book of 

5E. 6. Dyer. 7 E. 6. Dyer. fol. 89. Cliffords caſe) it being here found, that he did enter vieruee 
fol. 89. in dimiffionis , which muſt be after the Leaſe began, and lo the Abbot not ſeized 
Cliffords caſe. ſimul & ſemel of the farm and tithes. As co another Objection out of the Prowito, 
in the Statute fo2 Diſſolutions, that ali Leaſes made by the Abbot within a year 

of the Diſſolution, ſhould be void, and this Leaſe pzetended to be fo, and ſo void; 

as to this, the ſame is no Objection to hurt the Plaintiffs title here: Fo? the 

iſſue here only was, whether he were diſcharged of tithes o2 not? And the Ju- 

ry have given their verdic directly, that there was no diſcharge of tithes ol this 

at the time of the Diſſolution, and this Leaſe is but as an inducement to the 

title of the Plaintiff ; and if there be here ann miſpleading> o2 miſtrpal, now af- 

Statute of ter a verdict, all is helped and aided by the Statutes of 32 H. 8. cap. 30. and 
32 Hl. g. cap. 18 Eliz. cap. 14. and ſo thePlaintiffs title holds good. Haughton Juſtice. Jf there 
30. 18. Eliz. He matter ſhewed afterwards to the Court, that he is the p2opzietoz, this is ſuf- 
* ficient. Dodderidge Juſtice agreed Herein, that it after it appear that he was the 

| p2op2ietoz, this is ſufficient, without making to himſelf any other title. Here⸗ 
upon Man Secundary infozmed the » that it had been divers times fo here ad- 

judged. Dodderidge Juſtice, If᷑ one be torecover anp thing as an Executo? there 

he ought at the firſt to name himſelf Exetutoꝛ, but this is not fo here in this 

p2incipal caſe: here he grants totum jus, titulum, & intereſſe ſua in decimis pre Ji- 
tis, and this is all one, as if he had named the ſame, ſpeciallp in his grant, and 

ſo the grant good, and the ſame doth. well paſs. Haughton Juſtice agreed herein. 

Croke age The grant is good, where he ſpecifies the thing in his grant, as that 

he being poſſeſſed of the term in the right of his wite, as executrix, and grants 

totum jus, & intereſſe, in this, this grant is good, fo he hath jus diſponendi in the 

ſame, which he holds in the right ot his wife, and when he grants his intereſt 

therein, this is good. Haughton Juſtice agreed herein, he grants here, totum jus 

in decimis prædictis, this is good and ſufficient to carry the ſame. Dodderidge 

Juſtice, this wozd (Suum) doth impozt a p2opertp which doth conſiſt in poſſeſſion 

and in diſpoſition, the husband hath all chattels realls, as in right ot his wife, 
but he hath jus diſponendi, of theſe; it hereleaſe to one all actions, which he hath 

oʒ may have; all actions,which he hath as Erecutoz are þp this gone and releaſed 

alſo. Haughcon Juſtice, Here in this caſe he hath in his grant ſpetified, all his title 

and intereſt in decimis prædictis, this is as full ag can, be, and could not be mo2e 

certainly named, and exp2eſſed,and ſo the whole Court all agreed clearly in this, 

that the grant was good, and that by this grant, the Leafe he had ol the tithes; in 

the right of his wife did pals but no judgment given at this time herein, but the 

; fame was adjourned unto another time, Afterwards Termino Mich, 11 Jac.B:R. 
Termin Mich ghzg matter was moved again, and the Book of 24 L z. fol. 35- placito. 38, cited 
—— rc where the Wꝛit was, Recordare fac loquelam, in Com. tuo inter R, executorem 
moved again teitamenti. A. & B. Defend. de quodam bove ,iplws R. cap. , The ſame extep⸗ 
24 H. 3. fol. tion taken, that there was a repugnancp in the Wꝛit, ko by the naming of 
<4 placto. precnto2; the pzopertp of the Boek is ſuppoſed to be to the Teſtatoꝛ, and hy other 
* woꝛds after in the Wzit (de quodam bove iplius R.) the pzoperty is ſuppoſed to 
be in k. and ſo Judgment demanded of the Wzit; this there held to be no ex⸗ 
| | teption, 
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ception, but the Wzit awarded to be good: So in this caſe here, where a 
band was polleſſed of a Leaſe of Tithes, in right ot his Wife, and oP — 
itatum ſuum in the ſame, this ſhall paſs the right, which he hath in the right of 
his Wife, and this was ſo agreed, bp the whole Court, Dodderidge Juttice. There 
is expꝛeſs authozitp in point, that where a man is poſſeſt ot a Leaſe in right of 
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Lord Plaintiff, cagainſt Thornton 
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Higgens Plaintiff, againſt Sommerland 
- Defendant. 
N a Seire eacias the cafe appearedto be this. A Judgrent 

2 200 2 of Debt againſt Sommerland, and n 


facias. | OH 6 
Cr. 320,545. tion, the Debt being 200 l. the end part of t 
Reg) to atisfi? the whole Judgmen . „His 


girs, makes a releaſe unto him % the whole D 
full 1 | f 
in full 


/ erreinedy in | is 
pal . 15 if Higgens 

15 DI, Ae matter; 

| en left 


nd laid 
352 5 0 ginenr, 
—— 5 07 . 


8 reſoꝛt to the o- 
Hem, Yelverton, agreed 


the Debt; 
death of the Bail, and veleaſe to him, achnow 
ledged to the Bail of the 200 l. being the whole Debt. and ſo by means hath 
taken the pꝛintipal again in execution: The whole Court were clear of opinion, 
That thele pꝛoteedings were very bad and undue, and fo done in contempt of the 
But Higg-ns the party, upon the motion to him bp the Court, did aſſent 
Releaſe unto Sommerland the pꝛincipal; all the whole Judgment and np to 
arge 
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diſchaxge him of, and from this Execution. Note, that upon 
that the releaſe was wzitten, but not read unto A The . — 
Whether he wag a man illiterate, to plead this: But it appeared, that he wag 
not. Note, that upon this. Mair Secundary did ſay,that as this caſe was, the 
Law is ſo clearip, and the common pꝛactiſe here hath been alwaps ſo, that if a 
man hath a againſt one in debe, and takes the Bail merecution foz 
it, that he by this, hath nowloſt his firlt elenion, which he had, of taking out 
execution, againſt the one oz the other, and that he cannot afterwards reſozt unto 
the Ball. e by — Scire — be prope berg him foꝛ the inſufficiency of 
, hecannot reſozt from the one other, to have a plenary ſatigfaci- 

on ot his Judgment, quod nota. | ys 
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| Hankinſon Plaineif againſt Sanidilans 
Defendant. 


Ene Mich. 10 Fac. B. K. 
Rott. 461. | 


Action of Debt Lide an action of Debt upon an Obligation, foz 40 l. upon Oyet demanded by 
— Defendant, of the Bond and of the Condition thereof, the Caſe appear⸗ 
"on ns 10 be this, That two did bind themſelves 0; anp of them, their Heirs, Exe⸗ 
entozs, ale o2either of their heirg, &c. The Action was b t againſt the Defcn- 

dant alone, the other Obl url — this aration the Defendant 

did demur in Law, the da ende this Bond be joynt and ſe- 

veral, o2 only a jopnt Bond to be "wy again in both: It was urged fo2 the 

28 H. 8, Dyer, —— bp Hen. Yelverton , that this Bond is either jopnt oz ſeveral, at the E- 
\ fol. 19 Cr. lectionof the Plaintiff. 28 H. 8. Dyer fol. 19. placito 114- 3. were bound in an 
Obligation in this manner, (S) Obligamus nos, & utrumque noſtrum, per fe pro 

toto —_— in ſolido3 this is ſeveral alſo ag well ag Jopnt, as if the ſame had been 
39 U. 6. fol. g. Quemlibet poſtrumn, aud f it is there held per Curiam; accozding to this is 35 H. 


21 Kl. a. . Qs fol, 9. mot Bed 3 good ag quilibet, 21 R. 2. Fitz. tit. Brief, placito 934. 
b counts again 


An Action againſt two e . a 
them! being, Noverint * nos, K. & B. . Fe 
quam qui STA olatiotiem obligamus nos, & c. and 


them to bead each of, 'the he whale, 
ſeverallp, 29 H. 8. Brooks caſes, fol. 2 1. 

urlam :. If two be bound, Conjunctim & divi 1 

4 verp Cale, his -terminis ; id 

, vel/alter eorum, ed fox the Benden in 1577 155 Do ot be 

Defendant, t a g 

: This is Bond, and thele 


in Perkins, in his 


ſe in 28 fl. 8. 
fo bound at the 
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the 
ing 


he ouch V pt | Flemming Chief Juttice. Plainti 
ich he hath in reſpect ofthe Action, the Bond 

5 5 in this caſe in theſe Wozds (&) and (vel) are Synonima's, arp pro here 
fication. Croke Juſtice herein» Dodderidge Juſtice, Ag tothe Er- 

tko fo2 the Defendant, the rhe fame may wp rg Bond : The accep- 
tante here, makes no matter a g to the Election, but doth afterwards 

fill ſo remain at the pleaſureof the Obligee, to ſue one, both of them oz either of 
them and here ( & and (vel) are all one, here in this -Caſe, the election of the 
Obligee is implped, and jopnt Deliverp of the Bond here in this Caſe; 8 
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make this tobe a jopnt Bond, and not ſeveral, the ſame being; jopnt and ſeveral 

by the Lam. Haughcon juſtice. This is ſeveral, in reſpec of the Suit, and 

this doth reſt altogether in the Election of the party, the Obligee, to ſue them 

jopntlp oꝛ ſeverally andſs all the Judges ddgleariy agree, that ag this p2in- 

pal Caſe was,' the Bond lo entred into bp the Defendant and another, the ſame 

was both joynt and ſeveral ; and the Pang lng the Defendant alone, being 

one of the Obligoꝛs, this he might well do by the Law, they being both bound 

jopntly and ſeverally3 and fo the Plaintiff had good cauſe of Action: and his ,, , 
Action well brought, the Defendant had no good cauſe to demur, and ſo the — 
ſame over: ruled by the Court, and by the Rule of the Court ng was gt Plaintiff, 


ven, and ſo entred fo2 the Plaintilf. 


Hunly Plaintiff, againſt port 
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A Prohibition 
on Statute of 
23 H. 8. cap, 

2 Cr. 321 


Statute of 
1 R. a. cap 15. 


23 H., cap. N 


20 . Arccl Arreſt on 
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Pit Plaintiff, againſt Webly 
Defendant. 


12525 buhibition pꝛayed upon the Statute of 23 H. 8. cap. 9. fot being cited 
out of the Dioceſs, contrary to the Statute. Dodderidge Juttice. There are 
divers Exceptions in this Statute : The veritp of the Caſe appcared to be 
this, One was Arreſted by the Serjeant of the Mace ag he was coming from 
Church from the Sermon, upon this he libels againft him in the High Commiſ- 
ſion Court; they there allowed the cauſe of the Arreſt, but foz the contempt, 
thep did give him 6 |. Coſts (Note, that this was not upon the Sundap ) Hcn. 
Yelverton moved the Court fo2 a Pꝛohibition as to the Coſts 2 —— — 
wed, the * & n to and from the Church a man is not to 
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gave a further time to be again moved herein udgment ; 
—_— the parties agreed re ae ber not 


Jones Plaintiff, nt Clarke 
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ame, paid; and further it was agreed. 
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112 an Agen upon Non aſſumpſit vieaded,a verdict 
was found fo2 the "Ft wasnovedin ke, Judgment that the 

waFnot go EE be this » that certain Mares 

ke the e . ge S. and this ſo done by him, 

the Defendant, in conſideration that 

ntif! K the laid l. S. ko: the Wares ſo as 
| oo liche to pa the ſame cum inde requiſi- 
the Plaintiff dicit in facto quod i fiduciam dedit to the ſaid 1. S. 

| . bot which, the, mony agreed. to be 

did not exceed-1001.7the-papmentof” ſum he had requelt- 

| ; accozding to his pzomile, to pay he refuſed, and 
he Action bzought, and all this. — the he Declaration: It 
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toꝛ he might pay him fo2 them himſelf : neither is it expꝛeſſed that he delivercd the 

Wares, luper nductam he ought alfoto have laid the truſt to be after the pꝛomiſe: 
otherwiſe, non conſrat Curiz, quando, when he did truſt hum; and ſofo2 this cauſe 

the Declaration is uncertain and not good. It was urged fo2 the Plaintiff, that 

the Declaration was good and certain, and that it ſhall not be tanen bu ann in- 
cendment, that the truſt was betoze the pzomiſe made unto him fo2 repapmentr. 
Dodderidge Juſtice. There is no time here mentioned in this Declaration, when 

theſe goods were bought. Hvghton Juſtice, when he laps the pꝛomiſe after ndu- 

cia dedit, & ſuper hoc, vendidit, & deliberavit. This is altogether untertain but 

the lame ought to have been ſuperinde (S) ſuch- a day, which was the pꝛomiſe 

Ctidem dedit) & ſuperinde-and fo he couples altogether, which is not good. Dod- 

deridge juſtice. Declarations ought to contain in them certainty and verity, and 

if either of thele do fail, the Declaration is not good; there ought to be certainty, 

ut certum fit fundamentum unde Judicium map be given here it is laid, nduciam dedit 

but ſhews not when, noꝛ pet, fo? what this was, and ſo not good; and that De⸗ 
clarations ought to have ſuch certainty and yeritp, it appeareth fullp in 3 E. 4. 3E. 4. f 21. 
tol. 21. put in Plowdens Commentaries, tol. 84, a. In Partridge and Crokeis Caſe, and — — — _ 


tol. 202. b. in Stradling — — nh — : — the caſe wag, an reteined in caries, ct. 
hugbandzp, b2ought an Action of Debt againſt a Pziozefs, fo his Salary, and 
declares, that he was reteined with the Pzedeceſſo? in the Office, of Bailp of 

his hugband?y, foz 40+. a pear. and doth not ſhew in certain, who it was that 

reteined him; and fo2 this cauſe, by the better opinion, the Court . abated fo2 
intertainty: fo: it might be he was reteined by one, who had no warrant.ſo to 

do: and as there ought to be certainty ſo the Law alſo requires verity tobe conjop- 

ned with tertainty in Declarations, and if the contrary appears to the Court, the 
Declaration will not be good; and this fo appears, by 9 H. 7. fol. 3. 6 E. 4. fol. 7. 9 H. 2. fl. 3. . 
cited in Commentaries, fol. 84. in Parttidges ciſe dg it one do bing an Action of delt = + {27-06 
fo2 two papments, at two ſeveral days, one ot the dans not being then come, 

and this appears to be fo, by thePhaintiffs own ſhewing;; he hath by this aba- 

ted his own Wꝛit, becauſe he hath ſhewed falfity therein; Declarations. ought 

to be certain to all intents, and not ta be taken bp intendments ; ſa here in this 

pꝛintipal caſe, it is faid, hduciam-dedit, but whereof non con conttat,& ſuperinde, this 

will not make it good; the Declaration being ſo general befoze : Foz non conſtat 

Curiz,fo2 what things he had given him credit & this ſhall not be ſupplied by any 
intendment. Croke Juſtice. It is verp true that no incertaintp ought to be in a 
Detlaratian; but in this cafe here in queſtion, the matter containe d inthis De- 

claration, is certain enough; koꝛ ex prcerdentibus &. conſequentibus we are to 
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Pla not-hcre ſhewed, that the 
m__ 9 N Juſtice. 
— made, then the Paint in his Declaration 
Have averredthat I. S. had not paid him, but he needs nat ſap ſo, as this 
caſe — the Defendants pꝛomiſe being able — pay the r 
ice agreed with him herein: The pꝛomiſe | genceraiuy, that 
Goods as he delivered to LS. on truſt, not exceeding 100 be thould 1 
Croke and Haughton Juliices, fiduciam dedit, this tos general, but 


him —  iduciam dedit, by: 
ciff did ty him. - Dodds ridge Juſtice... | 

hdudam dedit, doth not ar that 
ſuperinde vendidit, This is not the Leut the 
manner made, that what Wareg pou deliver up 
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not 100 l. he would pay him fo2 the ſame : The Plaintiff in his Declaration 
ought to have ſet down incertain ali which was any waps material to intitle him 
to have this Laion the Defendant pꝛomiſed that he would pap#0z them but with 
this (S.) it J. S. did nat pap him toz the ſame. Haughron Juttice. Clearly this woꝛd 
(ſuperinde) ſupplies all that hath bern urged againſt this Declaration. Dodde- 
ridge Juſtice, If J agree with one in manner as befoze, to pap unis him foz 
Wares, by him delivered to another; if the other have paid him fozthe ſame, < 
ſhall not pay him again fo2 he is not tobe paid twice fo2 one and the ſame thing 
and the certaintySt this ought to appear in the Plaintiffs Declaration : The 
whole Court in this point were clearlp againſt him. / Flemming Chict Juſtice. 
pꝛomiſe here by the Defcndant to the Plaintiff is this. It pou ſell and deliver ſuch 
Wares to J. 5, J will pay pon foꝛ hem. Hodderidge Juttice. The Plaintiff here 
ought to ſhew and cxpʒeis in his Deelarotion, that he had fold and delivered 
Wares, and that] >, had not paid. him toz theſame,unde actio accrevit; the 
Court againſt him in this that the Plaintiſt netds not to ſhew this: But it this 
were fo, jt ought then to tome on the Defendants part, toſap and avet that J. S. 
had paid unto him this monp befoze, andſoupon this they might have gone to 
Iſſue: But there was nothing urged in this kind, oz anp truth ot᷑ anꝝ ſuth pap- 
ment, this being meerip a bare ſurmiſe and i nof a poet cite; and to 
without any further debate at this time, this Caſe adjourned over to another | 
time, fo2 the Court to be better adviſed herein. A 8, Termm, Mich. f 1 Jac, Term Mich, 
B. R. This Caſe was mo ved again, faꝝ the Opinion of the Judges he in. 
ton Jultice. Che Declaration is tertain and good, andthe Az 
Cale here is grounded upon a Conſideratton, which is 
he ought to lap the perio2manceof this in his Detlax ation oꝝ th 


good)and all this —— 


will be between this, and anuncertaintp in the 
tion be uncertain, in the thing there in contained, 
where one is retained bp the 


matter here laid and ſet fo2th, is allowed ot, and if the ſame be 
dem, which the Law requires, pet the ſame is good and ſufficient - 
claration beſuſfittent in matter, as here it is, this ſhall be good fi 
another to his Land fo? acertamtime;he 
demiſe; and o i 


Termin, Facſh. 11 Jac. Part I. 


Indiaments, Pleints, Counts, and ſteplications. 3. Certaintp.to all particu⸗ 
lar intents ⸗Brecton oblerveth thus much, that in a Declaratian there onght to 
be. 1. lacentio petentis. 2. Petit io certa, ut res certa deducatur in judicio, ſa that a De- 
clarationought always to contain in it, ccrtatutpand veritu; A certain Anſwer 
fo2 the Defendant. lo that the Court upon this man give a tertain Judgment; 
and fo without all queſjion, a Declaration ought to contain in it, certainty ſuffi- 
tient, oꝛ · the ſame ſhall not be good: And naw bp theſe Nules, to cxamine the 
Oetlaration here, Whether the ſame hach in it ſuch acertainty as the Law doth 
require; as to this, it hath not ſa: Here the Defendant Alumes to pay the: 
Plaintiff, foꝛ all Waxes which ſhall bp the Plaintiff be delivered upon Truſt to, 
J. S. his Friend, fo ag theperccednot 100). The Dlaintiff laps here in his De⸗ 


— ———— 


claration, Quod tiduciam adhibuit, hut of what this was, non conttat. Here we 
ought to believe, that he ſpalie truly, and delivered tie Mares upon credit ; but 

here helaps, Quod ſupecrinde, he delivered the Mares, but then were thoſe whicn 

he had ſold un o him befoze ;-this woꝛd ( ſupcrindc / here, will not malie that thing 

which is une-rtain to be certain; this woꝛd (ſuperinde) Aliquando.dererminar cau- 

3 E. 4. fol. 21. ſam, & aliquando tempus, but here it doth determine cauſam the Cafe in 3 E. 4. tol, 
| 21. is adjudged againſt the Plainriff, that his Declaration was nat good, be- 
cauſe it wanted certaintp, betauſe he did not certainly ſhew therein by whom he 

was retatned, foꝛ that he might be retained by one who had no right power noꝛ 

kl. Dre alithozitn to retain him and fo2 this cauſe the Declaration there ruled not to be 
25. good, 9 Eliz.Dycr, 258. Leſſes tos life, the remainder in Fee, Leſſee fo2 life makes 
a Leaſe fo2 pears, and dies, the Leſſee beings an Action of Covenant againſt 

the Exetutoꝛs of the Leſſoz, upon the demiſe there adjudged, that it lieth not, un⸗ 

leſs the Covenant were bꝛoſten in the life time ot the Teſtatoꝛ: Ce EI 

taken to the Declaration, brauſe he did not ſet down therein the pzeciſe ti 

the Leaſe was made; pet there the expulſion pꝛeluppoſes, that he was in yoſſc\- 
on but notwithſtanding all this the Declaration fo this omiſſion was adjudged 

ad — be bad, Alſo in Plowdens Commentaries, in Partridge and Crokers Caſe, Exception 
!ridge and cp, ĩgthere taken to the Declaration, becauſe he did nat therein ſhew when the waſte 
ters Caſe, was done foz otherwiſe, unleſs this were ſhewed, it could not be to his dil inhe⸗ 
ritance : In this p2incipal Caſs here. I map as well intend the ſame to be one 

wap as you another wap :-and ſo fo2 this caule the Detlaration here is not good, 

fo2 the incertainty in it: The Nule of Law being, that a Declaration ought 
to be ſufficiently certains.and that we ought ta ground our Judgments upon a 

certainty, which we cannot do here in this Caſe, and thercfoze as this Caſe is, 
Judgment ought ta be given againſt the Plaintiff. Croke Juſtice. Judgment 

here _ to be _— a = — the ——— mon: — terta in 52 

| d, the grou laid mult he agreed, being, arations ought to 
— in them — and the diviſion of — ko mult like wiſe be a- 

greed, but the inference hereupon nniſt be denied: Ik a Declaration contains in 

it certaintp; in communi & vulgari ſenſu, this is ſufficient: ere the Defendant 
aſſumes to pap if the Plarntiff do truſt J. S. with Mares not exteeding 1 o At 

is laid by the Plaintiff; and ſo exꝑꝛeſſed in his Detlaration, that he had deliver- 

ed unto him ſueh Wares upon truſt - Two things are here expꝛeſſed in this De- 

clarat ion. 1. That he did truſt him foz ſuch Wares ag he would, habere & emere. 
2. De laps; Quod vendidit; & deliberavit : It appeaes here; Quod vendidit : The 
| ion here is that it may ſo be, that principalis debitor hath paid this monp 
to the Plaintiff.fo2 theſe Mares befoze;if this revera were ſo, tought then ta tone 
on the other ſide to ſhew this, but no ſuch matter is ſhewed, noꝛ doth any ways 
appear to be ſo; Here in this Declaration it is 2 vod, dem adhibens, 
he delivered the Mares, ſo that thzoughoar, the Declaration here is certain and 
good, and ſo Judgment ought to be given fo2 the Plaintiff. Cook Chief Jultice. 
The Declaration. here is certain and good : all the grounds befoze laid are 5 
be agreed, and that an Action upon the Caſe ought to compꝛehend in it 55 ; 
ole 
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the ſame oughtalſoto be certain,o2not good: Fleta calls this Action Breve Magi 

glutrale & Curticorium, hetauſe there is no ſet fozm of it; but the ſame is fo called, 

becauſe the Cor ſitors in ſuch a Caſe make Mꝛits of courſe; it appears bp 39 8.6. 39 f. 6. Cc. 
in the Biſbop of Salisburics Caſe, that this Action to contain certainty in it: 

The Point here conſiderable in this Caſe is. here de ſufficient certainty 

expreſſed in this Dcelaration,o2.not 3 here is ſuffitient certainty in this Decla- 

ration, and the rather, becauſe theconſideration here is Exetutoꝛp, and ſo well 
traverſable ; other wiſe where the ſame is executed; in this Declaration here dicic 

in taco, that he hath delivered, ſuperinde tiduciam adhibens deliberavit : Defen- 

dant might well have traverſed this, if he ſo would, and have ſaid that he had 

not delivered them : Here the Declaration is gud: certain, and ſufficient, and 

he hath here well hit the very words of the Jfſue, the ſame being, ag 

in confideration, that he ſhould deliver, he did aſſume to pap the Plainfiff ; 
here he ſaith, that ſuperinde dedit tduciam, and delivered to him the Wareg up 

on truſt, 3. hath been objcard, that this is an individuum vagum. Adverbium 
determinat verbum, in Gꝛammar and Law: Jagree, as it hath been urged, 

if he had laid, ſuper hduciam iam deliberavit, thi been good tlearip; ſu⸗ 

perinde ig ag much as ſuper fidem illam: This is all one in effect with it, uper⸗ 

inde this determines the time poſtes, this ought deter minare cauſam & tempus, 
Declarations ought to be certain, this muſt be agreed to beſo. A Court Hall 
not be. abated foz matter of wn if it hath ſufficient matter of ſubſtance in it: 


Dyer was wont uſuallp to ſap, that a der deferves the beſt commenda- 
tion, 14 Eliz. Dyer 304. The Tell 1 on Ejecione ſirmæ 
objeced. that he ought to have averred the lite ok the 


d and adjudged; that en 
gab 
1. wel gane de of 
doubt might 1 
wichcs Cale where a 5 | — 10 Jac. 
reſolved this new | Aa . 


25 


N 
agree in the but we differ in th 
— 39 H. 6. ig a famous Cale to this 


. rf, nullo contradicente, 
in this Caſe was given, and by the Rule of the Court lo entred foz the Pi , 


Doiley 


_— ah 3 » 


80 Termin. Paſcb. 11 Iac. Patt Il. 


Dito Plaintiff, againſt White 
an Defendant. | 


Entred, Hillar. & Zac. B. R. s 
Kott. * 32 


mpzifonment,the Cafe * to be this 


ar ra Julian Doiley ow unto White the Defen- 
— : / Bu 12 — u- he yes being 2 rg 
n Actio ame perĩon to be taken 
An Act A br of ce. And pet i i made bythe Deſendne bythe 


falſe Impriſon- Marpant, upon af; 
ment. eien u Quod caperet Lee c. 
= = lard, ad farilaciendum, predict. Leonard . . 8. 
time o the Warrant 1 5 ont again gen hen 


aintif avingro warrants fo do, and for was 
i 4 E42 * cook. title Faux e plac. 19. 
to Eliz. 4 . 12.  mtagand LB. of Dale, Gentleman, re are to 
Oc. within the lame Ville, . 
Das wha it was was ſued — ik he 


thall have an 
not Fw 


Lent it ſelf urge the 5 
Erxoꝛ to re verſe the 


1 th. boi me and 0" 


— ol — & quod prædict. 1 caperetur, ſo that here was a 
85 denotation of the perſon that was to be taken, and ſhe was ſo taken ac- 
cozdinglp, Croke Juſtice, . The Action * not here be changed, by reaſon — 

: | the 


| 
| 
Y 


Pare Il Tamm Poli 11 Jac. © = 
the inter marriage. Dodderid 


bete cited, of 16 E. 4, and l. 5 
in queſtion 


qu 
anda 


was to take a teme ble, 


1 ; the Anſwer hereunto clearly 
Joan Bibe ung N Pap e Ran 


not ma | | | 

t this had been an ill return either to have returnedthat ſhe mas mar · 

| | Non {in as, | would 2 

React hp the whole EET if Was 1 — 
ing her wa Ampziſ 


agrerd that the taking 
the Action ot falle t 
Action 
e 


omnent here bp the 
—— $9 
' 7 . bf An 


Liſard Plaintiff, "aghinſt Stamp 
| | Defendant. 


Entred, Hillar. 10 Jac. B. R. 
Rott. 1358. 
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De hath ſtolen of my Cozn; and adjudgen here, that an Action lieth not 
fo2 theſe warn. Haughton Juttice.“ There 18 na anſwer met given to the 
greak Extt of all; berauſe there is wo Fverment- whereby: it might appear 
> Plaineitf to be his Malter at the time wherr the moꝛds mer ſpoken s-this is 
lp inder vonret to be helped hu an (innurndo ] that he meant him: Ba l the 
810 truth was nor then hig. Mater, then there in no ſlander hy theſe 
zd 8g to him netwithſtanding he meant him: f ſa foꝛ this delec in the Decla- 
ration the PlaintMought not tu have his Judgment. Dodderidge Juifice. 
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— — — — good: — — — Her! ＋ 
and n adjud Husband th not 2 E ng. e 
1 were ha boen He har eee wozds would hape been 
8 
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| —— — and the lame away 
ten daps after; and thenthis ſhall be 5: in Cales at Actions upon the 
Caſe fo2 wozds, where the woꝛds are ann waps doubtful, then ſhall then ſtill be 


taken in mitiore ſenſu, Lignum dum creſcere neſcit » if the wozds were, he hath 
ſtolen mp Lead, theſe woꝛds are actionable ; but if he faith rom mp Houle, there 
not Actionable, fo2 thele ordeal He hath ſtolen mp. Trees, theſe woꝛds are not 
Actionable, and fo it was reſolved in the C. B. Croke Juttice, Jn Actions upon 
the Caſe fo2 wozds, there ought to be certainty in the firſt place, oꝛ nat Action⸗ 
able: He hath ſtolen mp Wood, if the wozds were, He is a Thief, fo2 he hath 
ſtolen mp Wood, theſe woꝛds thug ſpoken ſhall be taken in malam parcem, and 
well Actionable but per ere the'wozds are, He hath ſtolen mp wood 
generally. Haughton Juſtice ſaid, t he d not deliver his opinion touch- 
ing theſe wozds, Be hath ſtolen n Mood, bet anſe he would not encourage the 
Plaintiff to bzinghis Action again (but by this, he declared his opinion, that 
the woꝛds were actionable) but the Court all agreed. that in this pꝛincipal Caſe 
Declaration was altogether uncertain and lo not good, and fo by the Kule 
judgment a- gf the Court, Judgment was given agaiult che Plaintiff, and lo entred, Quod 


gainſt the Juverens Nj) capiar per Bullam. 


g Wheeler 
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Wheeler P laintiff, againſt Haydon 


Defendant. 
Entred Hillar, 8 Zac. B. R 
Rot. 13 17. 
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12 E. 3. Fitz> 1 2 E. 3. Fitz. title variance placito 77. and 30 E. 3. ſol. 18. and here in this pꝛincipal 
Oc. caſe this addition is but matter of ſurpluſage, and ſo not material. 30 & 31 Eliz. 
in C. B. Ricnardſon againſt Bond; in Debt, upon a Bond, conditioned to pap mo⸗ 
ny ſuch a dap, and at ſuch a plate, pleaded payment, the Jurp find that he paid 
the mony at another dap, and in another place, befoze the dap appointed foꝛ pap- 
ment ot it; the Jurp fqund faꝛ the Defendant, the iſſue being papment oꝛ not and 
Judgment was there given foz the Dekendant, and there held that the alteration 
of the day, and of the place of payment, was not material: To the like purpoſe 


22, 33. Eliz, There was a caſe, 32 & 33 Eliz. C. B. between Fabian and Winltone, in debt upon 
C. B. 5 


Cc. 


a material 


ft ought 
| va- 


wo ad reſpect: hereupon there ma 
Tdiſtgrence depzived unjuſtly the lea 
ins but live,andcontinue Parſon, and he is 


line; and ſo this is a niaterial variance, i 
| thus added in the Declaration do 
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bp him added in his Declaration, is no moze than virtualiter ig contained in 
his Leaſe, and this by conſiruction of Law. Croke Juſtice at this time did ſome- 
thing doubt of it: if a Parſon makes a leaſe foz 21 pears, if he ſhall live ſo ; 
by this implicacive, he is not tu do anp aa thereby to defeat oꝝ to avoid this le ; 
but in the other tale, if theſe woꝛds be and continue Pardon, he is now 
this tied to a Covenant, but by this he is at moze liberty. Dodderidge Juſtice. JF 

JS. makeg a leaſe to). N. foz lite, it᷑ he ſhall live ſo long, and J. N. makes a Teaſe 0 


him 2, . 
min, Mich, x x, 21 Jie. g. l. 


the Plaintiff, and c. 
and 


removed, the leafe 


is but the 


live 


and continue Parſon, thi tar aſe, 
the Leaſe is void, and ſo is it it he be dep2ived, oz removed from * 
nage; In all theſe caſes. the Tat ſaith. at the Mani def br brenn 6 


Talkee o pears. arent charge to one foz his lite, 
cen. th gig 1 ſap, that the ſame was granted 
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ought as it were, to hit the bird in theepe,o2 the Declaration not good, other wile 

35 H. 6. it ts, where the Action is grounded upon collateral things, and bp 3 5 H. 6: incaſe 

ofa Leale fo2 pears, if he declares upon a Leaſe made of four Atreg, where 

there were but two Acres leaſed, where the Atton is b2ought upon the Contra, 

there he ought in his Declaration, to expꝛels the terin Meriſelp, bur not ſope- 

K ciſelp fo2 the Acre; but pet where he omirs the half, this Declararian is not 

Statute of good; But it is not ſo in an action of debt bꝛought upon the Statute of 2 E. 6. cap. 

2 E c. cap. 13. 12. foꝛ not ſetting out of Tithes, if he declares upon a Leaſe made fo2 20 pearg, 

whereas the ſame was Bur foz 10 pears, this is good, fo2 that it is not here ma- 

terial in this caſe. how he doth declare, fo as tithe is to be paid to him out of the 

land: Tefſce.fo2 lite makes a Teaſe — * pears, he ought to detlare, quod cum 

demilit, fo: 21 Pears, tt he ſhould live ſo long, and he ought to aver his lite; here 

in this pꝛintcipal caſe, there is no material variante between the leale it ſelf, and 

the leaſe mentioned in the declaration, & parum differunt quæ re concordant. Ns ta 

the tale put of the Quare impedit. ik it be erroneous, and afterwards removed, 

t Lean troneous, and reverſed, he ſhall be Parſon again in Law, ab inicio, 

and his leaſe ſhall be good againſt him; proprictarius, oꝛ firmarius;without making 

of anp title, is good upon the Statute. And fo by the whole Court (Aaugtton 

Judgment gi- Jultice, only to contrarp) the declaration here is good, and no material vari- 

pen forthe ante therem, krom leale, as it was made, ſo that the Plaintiff here had juſt 
1 taule of Attion; and ib by the Kiule of rhe Court, Judgment was given, and 

ſo entred fo! the Plaintiff. | 


Whittier Plaintiff, againſt Stockman 
| Detendant. 


Entred Mich. 10 Jac. B. R. 
EKott. 176. 
1 Ro. Rep. 86. | 
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of Tichborne F arm and all this in the Pariſhof White, and fo the ven ſeeiasfronm) 
thence well awarded the venire facias is tu be from ſuehj a place, yxeſump- 
tionof Law may have the beſt Coyuſance of the fac, and ſo it is here. Cr e Jus 
Rice,” It the matter goes tu both Pariſhes, then the vere! facias ĩꝶ tui be ut both 
ies. It was urged, that common pur cauſe de vicinage, cannot he had, but 
in another Partſh. and not in the ſame Pariſhhe claims here, in alienefolo; rocam 
paſturam, this ſaid to be a ſtrange p2eſcription, and it aa i the whole year, ex- 
cept toꝛ the Pariſhoners de Donton Pariſh, pur cauſe de virinage; in place, 
the Travers taken was abſque hoc, that he had ſuch. a Common, and id ali pur in 
Iſſue, the A vowant had common, oz the Anhabitants ot Downon Pa- 
rich had any: Upon this, the Afſue jopned;/and fo2 trial arts, che venlte tacias 
of White Pariſh alone, this not good, but it ought to have been of hot as wag 
objected: And if a venire tacias ought to beof'twoTowng,andthefameis onſyot 
one; this, as it was urged, hath been adjudged, to be no'good trial: So here, 
this being but of one place, where it ſhould be of two is nat good. Noy. Che Pꝛe⸗ 
ſeription here is good, and ſo is the Trial. and the vcairefacias well-awatded,arid 
ſono Erro2 in the Pzoccedings'3 a ſole Commnoner cannot ouſt others frum ha- 
ving Common,no? vet the Lo2d-There is a great differonce between Paſture and 
common, as appears in 27.4.8: tol. 12. An Afſignee of a Commoner cannot pꝛe 
ſcribe to have foleCommon, Temps, E. 1. Fitz. title Preſoription, placito g qu A man 
may pzeſcribe to have the ſole Paſture inthe Free hald Land of alter his 
Corn tut and carried away, fo? theſe are ſeveral things in 8, the ſole 
. is not the thing fox whith ye paeſrtbos? no7 np 

ood, and t cepti | | ye tbog, no2 any 
- rtof it ; the firlt being athing in ts wy > thefeconda thing — 


29H. 8. fol. 
12, (Fc. 


ral things in their nature (S) Common and Paſture, 'ſeveral as to their Ex- 


teption, fo: Common inhabitantium of the Pariſh of Downton 3 this is a meer 
void Exception, fo2 then cannot ſo preſcribe, and fo2 this was cited the Books of 
26 H:8. fol. 4. & f. 15 E. 4. 10? 29. Che Caſe concerning a Pꝛeſcription fo Com- 
mon, by the Citizens and Jnhabitants of Coventry and 20 E. 4. fol. 10, 1 and 
Trin. 2. Jac, in the C. B. betwzen Tinnery and Fiſher, it mas there adjudged,” That 
a Preſcription foꝛ the Inhabitants of the Bille of Dale to have common, was a 
void Pꝛeicription; and if the veoire facias had here been de Hownton alſs, this had 
then been clearly bad, foz that the fame would then have been of ſuch a place, in 
which there was no Land,no2 any thing there in Controverſie, and ſo void. 
Allo the Jury here have not given ann Verdict, but only toꝛ the damage s luſtein⸗ 
ed, and fo fo2 this they have given a goodDerdig. Trio. 38. Eliz. E R. between 
Binning and Brag in Treſpaſs, and where there was a Pꝛeſcription laid in another 
plate, the venire tacias heing awarded ot Miſſey, where rhe Treſpafs wag done. 
this was there adjudged to be well awarded, and the Jury there tried the Tref- 
paſs only where the ſame was done, but dim not try the wtf another 
place, and this was held a good Trial; and ſo here in this Cale, the 
Jury did not try the Pꝛelt , theponlpenquired'df the matter ot damage 
and this an apt and a good And where it hath been objeced,' that the 
nhabitants of Downton were to have Common (caula vicinasii ) and that there- 
oze they mult he two Villeg: As to this it is verpelear that noꝛs in 
one Town. the one Manoꝛ map very well Inter cummon with the pur cauſe 
de vicinage, and nothing is moze uſual than to have Common, pur caule de vicinage, 
in one and the ſame Town. Dodderidge Juſtice. "IC he venire faciashnag net here 
well awarded at the beginning, the ſame ſhall not be made good afterwarvs,and 
this is clear. Haughton Jallice. the venire fatias ouight to be of two Pa⸗ 


riſhes, and the ſame is awarded but ot one; this ig not good : Thy venire facias 
here in this Cafe being awarded but of one or the Pariſhes, is well awarded, 
and trial good; here is an'Erceptionof a thing, the Lam faich cannot 


be, and lo che ſame is an idle and a vain thing, which is thus excepted 3 foꝛ the 
In- 


26 H.8. fol 4. 
& 5, Cc. 


Trin. 38. Eliz; 
R R. Go. 


Termin. Faſch. 11 Jac. Part 11. 


Anhabitants ot Downton are not ſuch a Body, no have any ſuch capacity; thus 
to- take it had been very idle. to put this to a Trial, which in it felf is vam and 
tannot be: It the Inhabitants of Downton be not a Corps corporate; thus en- 
abled to taſie but this cannat ſo be here, that then ſhould be thus Jincozpo:ated 
by intendment; but if then had bꝛought an Action by this name he re it ſhall be ſo 
intended until the contrarp be ſhewed : Paſture map be granted, and cherefaze 
one may well pꝛeſtribe in this; in this pꝛincipal cate the venire tacias was mel 
awarded;'the tryal good, and ſo no erroz in the Pꝛoteedings, but the Judgement 
given inthe C. B. ouſcht to be affirmed, Dodderidge Jultice, If anpthing bp rea- 
on map be alledged to maintam the Trpal to be good, then the fame ſhal}-beſo, 
fo: the party fo2 whom the Verdi was found : As to the Objzegion made, that 
he was to have totam paſturam, the ſole Paſture (extept thoſe of the Pariſh of 
Downton) if the Exception had been of a perſon textain, ag of J. S. de &c. then 
the Exception would clearly have been parcel of the Pꝛeſeription; and il the 
Exception here was good in Law, then it is very clear, the-venicc tacias fo2 the 
T fhould have been of both plates: If the Iſſue had been upon a tenure, 
as er one Manoz had been held of the Manoz of Dale, and Saſe, the Cxyal 
here ſhould have been bn a Jurp of both places and ſo here, without all que 
ſtion, it ſhould have been if this exception here had been good, the Trial ſhould 
then have been of a Yurp from both places, fo that the ſingle and ſole queſtion 
here, is no other, but whether this Exteption here be good oz not : this here is an 
idle Pzeſcription,fo2 the ſole Paſture (except Common here foꝛ others) this can · 
not poſſibly beſo, fo2 by this he excludes the owner, who by the Gꝛant is not to 
be excluded, no2 ought others to be excluded, who have Common there, but ag 
this Cale here is, this ſtands well together with the Exception, and no repug- 
nancy at all, foz one map have the Paſture, and another map have Common 
there, andtherefoze there is a great difference between Common and Paſture, 
2 Rang _ 13 H. 8. fol. 16. B. it is there ſaid, that communia idem eſt quod commune cum a- 
lis; and in 27 H. 8. tol. 12. the difference there appears between Paſlure and 
Common, a Præcipe quod teddat there lies foꝛ Paſture foꝛ two Becks, but not la 
fo2 Common: It a man grants to another Paſture foꝛ twenty Beefs in his 
Mano: of Dale; he ſhall not have this Paſture but where the Gꝛantoꝛ pleaſeth; 
it is, if he grant one Common foꝛ twenty Beefs in his Mano of Dalc, 
he ſhall have this Common per mye, be per tout the Mano? where, the Gzantce 
pleaſeth ; alſo a Commoner ſhall not have an Action of Treſpaſs, quare clauſum 
12H 24. a, Oc. tregit; ag appears by 12 H. 8. fol, 2. in Simon de Hatecourts Caſe 3 otherwiſe it 
is in = caſe of him which hath Paſture, there he map well have an 
Action of Treſpaſs, quare clauſam fregit, fo that theſe do very much differ in their 
nature ; here the Exception is altogether uncertain, being of the Jnhabitants 
of Downton, 'fo2 they axe not capable to have Common by ſuch a name, ſo that 
this Allegation (by wap of Exception) is ſurpluſage, and the matter in it 
telt, and ſothe Erception here is not good; but if this had been material (as 
here it is not) pet it is not here ſaid, in the Pariſh of Downron, but in the Fran- 
chiſe of Downton, and ſo by intendment this ought to be all in White Pariſh 3 
and ſo the venire facias wag here well awarded, and no miſtrial, and lo conſe- 
quentip no Erro in the Judgment, but the ſame ought to be affirmed. Croke 
Juktice. - The venire facias ought ta have been of both places, if the Iſſue had 
been fo2 a matter ariſing out of two Villes : But the matter here is, whether the 
thing put in Aſue here to be tried, did ariſe out of two Villes oz not 5 this doth 
not appear here to be ſa, but onip aut ot White Pariſh, from whence the venire ta- 
cias was: The Jnhabitants here, are not a ſufficient name to take anp thing 
by, but only with this reſtriction (5) Quod talis habetur conſuetud o, quod quilibet 
inhabitaus, antiquum meſſuagium habens, &c. but this Cale here is not ſo; but 
if the Exception here had been of ſuch a peaon tertain, as J. S. then the 1 * 
| | a 
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Defendant. © 
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Thou art a Whore · Maſter, for thou haſt lain with Browns Wiſe, and hadſt todo with her 
agaiaſt a Chair, and ſets fozth in his Declaration, that by reaſom of theſe woꝛdg 
loſt his marriage, ad damnum, &c, It was urged. that thefe wozds are 22 


ionable, they are not triable here, but examinable in 
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Kice. Theſe woꝛds as they are here laid with theſe Cirtumſtanceg, are Actionable: 
Willows, in their pzoper nature and kind to be cut down is no waſte, but with 
theſe Cirtumſtantes being added they map be made to be waſte, as it then grew 
befoze the ſcite, oꝛ in the view of the Mano2-Youſe, fo2 to defend the ſame from 
wind; 02 if they grow in a Bank, to ſuſtain and keep up the Bank, then the 
12H,8,1, B. cutting of them down will be waſte 3 and fo is 12 H. 8, fol. 1. b. ſo here, theſe 
Circuniſtances ag thep are laid, make thefe wozds to be Actionable. Loſs of his 
Marriage is expzeſlp here lain bp reafon of theſe wo2ds ſpoken of him: and there 
is no differeyce at all between this Cale, and the eaſe of a Woman, there being 
equal benefit by Marriage, as well to the one as the other, audequalloſs if the 
lame be hindꝛed by —.— of the wozds, fo the Action he re well licth fo2 thele 
woꝛdg, with thele Eirtumſtances laid in the Declaration , of the loſs of his 
Marriage therebp ; The wozds contain in them matter, bp which the party 
Plaintiff is ſlandred, and the pꝛeredent woꝛds are maliciauſin ſpoken, Dodd-- 
ridge Juſtice. There is nodifference at all between this Caſe. and the Caſe of Anne 
Davies, ſols of Marriage being laid in both caſes, and ſono difference at all in 
Law between them; tho the Crime be to be puniſhed in the Eccleſiaſl ical Court, 
he laps here a tempoꝛal loſs and damage, and this makes theſe wozds Actiona⸗ 
ble, and ſo gives the Tempozal Court here Juriſdictidn : Andlike unto this 
Caſe, the aſter ſhall have an Action of Battery fo2 beating of his Servant, 
becauſe he hath thereby loſt his ſervice, and ſo there was both damnum & injuria 
unto him; and where there is danmum, this ſhall be ſufficient to maintain the 
Action, as here in this pꝛincipal Caſe, the Action is grounded upon the hurt, 
w2ong, and damage which the Plaintiff had ſuſtained, bp reaſon of theſe wozds 
thus ſpoken, (S) His loſs of Marriage; and ſo the Plaintiff had juſt cauſe of 
Action, the woꝛds well actionable, and the Plaintiff ought to have his ; 
ment. Flemming Chiet Juſtice, Theſewoz2ds are determinable in the Ecclefiaſtical 
Court, if no other matter becoupled with them; but here, the Plaintiff Jath 
further added ſpecial matter of damnification by theſe w32ds, as thep are ſer . 
fozth in his Declaration, where he ſhews how that there wag ſpeech and com- 
munication of a Marriage to be had between him and another, which by reaſon 
of theſe woꝛds did not pzoceed : But if he had not laid this ſo ſpecially in his 
Declaration na Action would have lain bp him, and pet here had been a great 
flander unto him. Anne Davics Caſe hath been well remembzed, and no difference 
there ts, between this Caſe now here in queſtion, and that Caſe; as to the hin- 
derance in Marriage in both Caſes there is laid the loſs of a Tempozal benefit: 
thath been objected, and ſaid, that the Law makes the Wife ſubject ro the 
band this is a good dy. — reaſon good and all this makes verp much 
fo2 the maintenance of the Plaintitfs action here; foz Opn of the ſpeaking 
of the g here of the Plaintiff, hehath hereby loſt this ſubjection which the 
Law would have givenuntohim- Baſtardis determinable by the O2dinary; 
but if he adds further wozds, to intitle himſelt ro be Heir, ozqthews ſome poſſi- 
bilitp of bing Heir, this ſhall make the ſame wozds of calling him Baſtard, to 
be actionable : Here he lapeth two things, the main matter triable in the ſpiritu⸗ 
al Court: pet when he [apes matter ſubſequent here rriable,this is ſufficient,and 
it is noPlea fo2 the other taſap there was no ſuch Communication foꝛ aMWarri- 
age, but the woꝛds are well Aajonablefoz the ſlander; the Jurp gave but s. da- 
mages: but if ſuch Caſescame befoze me, J would have the ſuggeſtion to be ex⸗ 
amined, becauſe greater damages to be given, if true; but ſap , the Jurp had 
done well in this Caſe , andit is a good courſe to be taken tohave the certainty of 
this ſuggeſt ion to be well enquiredof ; and if the ſame appear to be true, then the 
| Judgment for greater damages to be given: And lo the whole Cours agrecd clearly foz che 
| the Plaintiff. — that the woꝛds as they are laid in the Declaration, with the damage 
1 uſtained bp reaſon ot them are well actionable; and the Plaintiff here had good 
cauſeof Action , acco to Anne Davies Caſe, and the Caſe of Baſtardy : And 


| 
| ſo bp the Rule of the Court, Judgment was given, E ſo entred fo2 the Plaintiff. 
1 Papworth 
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Papwerth Plaintiff, againſt Johnſon 
Defendant. _ 


N an actionupon the caſe fo2 a pzomiſe bzonght againſt the Defendant, Execu⸗ 
| to2 of I. S. upon his pꝛomiſe to pay a debt which was owing hy the teltato2 —— 
unto the Plaintiff it he would fozbear the ſame until the Will mas pzoved. os Promi . 
non payment whereof the Action bꝛought; upon non aſſumplic pleaded a Yerdict gainſt an Ex- 
was given fo2 the Plaintiff . At was moved in arreſtof Judgment that the De: <cutor. 
claration was not good, foꝛ that therein he declares generallꝑ, and ſets fo:th, that 
whereas the teſtatoꝛ was in his life time indebted unto him in ſuch a Sum (but 
doth not ſhew how the debt did grow due): the Defendant, the Executoz, in conſi- 
deration that he would foꝛbear the lame until the Will was p2oved, he pꝛomiſed 
then to pap itithe exception taken, becauſe the Plaintiff doth not ſhew in this his 
Declaration, fo what cauſe this monp did firſt grow due unto him, foz that it 
might grow due fo2fuch a tauſe as that the Erecutoz might not be charged with 
papment thereof:and if ſo then as it was urged,hispzonmile topapthis upon foz- 
bearante, would be to no purpoſe 3 and it was urged that the aſſumpſit by an exe⸗ 
tutoꝛ upon a general indebitatus of the teſtato2.is not good : It was urged fo2 the 
Plaintiff, that the Declaration is good, without ſhewing how the debt didgrow 
due from the teſtatoꝛ, this Heing but as an Jnducement to the „and that 
the Defendant bp this p2omile hath confeſſed the debt, and ſo by his pꝛomiſe ad- 
mitted himſelf to be chargeable therewith. Dodderidge and Haughton Juſtices, He 
ought here to have ſhewn in his Declaration how the debt grew due,fo2 it might 
grom upon a ſimple contract,and ſo the Executo2 not to be charged withtheſame. 
Dodderidge Jultice, An Exetutoz ſhall not be charged upon a ſample contract of 
the Teſtatoz, tho he have Aſſets in his hands to pap. Haughton Jultice. Jt thi 
were not a Debt that would charge the Executoz, the firlt conſideration 
fails, and a pꝛomiſe then to pap this; upon -fo2bearance, will not charge him: ſo 
at this time, the Court ſeemed to be of opinion, that the Declaration was not 
good, fo2 the omiſſion therein, in not ſhewing how the Debt by the teſtatoz to the 
Halit did grow due and ſo fo2 this time, it wag adjourned: Afterwards, 
this caſe was moved again. Haughton Juſtice. The conſideration here laidin this 
Declaration, is the debt of the Teltatoz, due to the Plaintiff, and the pꝛamiſe to 
pay this by the Execute2 upon fozbearance ; this ought to be a debt ſufficient to 
charge the Exetutoꝛ by law to pay it, oꝛ his p will not bind him, noz any 
ways hurt him;this ought to be ſhewed in the Declaration:This doth not appear 
to us to be ſo, ond theretoꝛe the Plaintiffcannot Have his Judgment if he 
ad ſhewed the ſame to be a debt upon a general indebitatus, fo2 a debt foz Wares 
old bp the Plaintiff to the Teſtatoꝛ, this had been good. Dodderidge Juftice, The 
tale here is an action upon the cafe upon an aſſumpſit againſt an ; upon 
iſe to pay unto the Plaintiff a debt due unto him from the Teſtatoz, 
and this pzomile fo madean.confideration of rance fo2 ſome time, he p20- 
miſed to pap a debt to the Plamtiff, whereas bylaw, he was not to be 
withthis debt: Whether this his aſſumpſit ſhall make him now to be chargeable 
with papmentof this, which he was not liable to pap by law ; as to this par- 
ticular point, he and the Court defiredto ſee Pzeſidents in caſes of eretutozs. 31 E- 
liz. one Stones caſe, a Pzeſident ſhewed to be adjudged that ſuch an action doth not 
lie againſt an exetutoꝛ upon his p2omile to pay, if it be not particularlp ſhewed & 
expꝛeſſed in the declaration, how the debt grew due, and not gentrallp as here in 
this caſe. FlemmingChict Juttice. JF one be indebted to I. S. in 20 l. and dies, 
action bꝛought againſt his Exetutoꝛ and ſhews the debt hom it grety due: 
Erecuto2 pleads Nil debet, and found _ him in tonſideration of fo2be 


? 
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he then aſſumes to pap the lame. whether this will not now make him chargeable 

as taking it in this manner upon himſelf : In this pꝛincipal caſe, the meaning 

might be to have fo2bearance till the Will was pzoved, and then it might appear 

how the matter ſtvod : clearly, the Plaintiff here, ought to ſhew in his declarati⸗ 

on ſufficient matter to charge the.Defendantas Executoꝛ with papment of the 

debt demanded, oꝛ his aſſumpſic to pan the ſame, will not bind him ſo to do; af- 

terwards a Pꝛeſident was ſhewed tothe Court by Harris fo2 the Plaintiff, where 

an Executoꝛ was charged with ſuch a pzomiſe by him made; to pap a debt due by 

his teſtatoꝛ; without ſhewing the lame to be ſuch a debt; as in Law would charge 

him. The Court then anſwered, that if the other ſide did not find, and ſhew other 

pꝛeſidents to the contrary, they would then give their Judgment accoꝛding to 

this pꝛeſident then pꝛoduced, and ſhewedin Court, and fo the Court adviſed them 

to ſearch further fo2 pꝛeſidents , and in the interim this cauſe was adjourned to 

Termin. Micly another time. Afterwards Termin. Mich. 1 x Jac, B. R. the Court was moved again 
11 Jac. B. R. in this caſe, and ſome pꝛeſidents pꝛoduted, and ſhewed in Court, ag Hillar. 1. Jac, 
Cc. Rott. 73 2. Sir Richard Weſtons caſe 3 and Coke 9 pa. to!. 87, 88, 89, 90. Pinchons 
1 caſe, that upon ſuch a ſimple contract, an Action of debt lieth againſt Executozs, 
Coke 9. p. fol. ſhewing fo2 what the ſame did grow due: and Coke 9. pars. fol. 93, 94. William 
93. Wil. Banes Banes tale; action ſur le caſe againſt an Exetutoꝛ upon pꝛomiſe to pay upon fozbear- 
caſe, ance, needs not to aver, that there were aſſets to pap, the Executoꝛ charged by 
_ Weſtons the-p2zomiſe- Henry Yelverton, ag to Sir Richard Weltons caſe, remembzed, there it 
” appeared to be fo2mony, and then it muſt be agreed to be fo, as it wag urged. 
Nerwodang DUC that differs from this caſe here, c divers caſes have been ſince reſolved, that 
Kade ca, the Plaintiffin his Declaration "eſt ccrtainlp to 8 fo2 what the debt, by 
elm. Com, the Teſtato2 did grow due, oz the Declaration not gdd. And Norwood & Reads 
fol. 181. caſe in Plowdens Commentaries, fol. 181. wag Itkewiſe cited; the Executoꝛ 
charged with the aſſumpſit of the Teſtatoz. Haughton Juſtice. Where the aſſump⸗ 

ſit is upon an indebitatus aſſmpſit, by the Teſtatoz, ſuch an Action upon the caſe, 

upon an indcbimtus aſſumpſit, by the Teſtatoꝛ, lieth not againſt the Executozs, 

and of this we are all clearly agreed: But here in this Caſe, this doth not 

grow due, upon ſuch an indebiratus aſſumpſit, but upon a collateral pꝛomiſe, made 

by the Exetutoꝛ. George Croke. It an Action be bꝛought upon a general indebi · 

tatus, this is not good, without ſhewing the cauſe of the debt, fo2 what cauſe the 

ſame did grow due; and as touching this, there have been two Judgments 

ſince, x Jac. the one a Caſe concerning Coventry, the other here in London. A Detla- 

ration upon an indebitatus aſſumpſit, bzought hither by Writ of Erro2 and the 
Declaration reſolved to be bad, fo2 want of ſhewing therein, foꝛ what cauſe the 

Debt grew due 3 the other in London, befoze Walmeſely and Tanteld, and both of 

them here reverſed by Wꝛit of Erroz, and fo2 this cauſe only. Haughcon Juſtice,in- 

debitatus aſſumplit, generally not good 3 this hath been oftentimes condemned, be- 

- cauſe there is no certainty ofthe debt appearing on the recaꝛd indebitatu-, 1, This 

is to be pꝛoved befoꝛe, inconſideration of fozbearance, pꝛomiſe to pap. Dodderidge 

Juſtice. his is not here upon an indebitatus aſſumpſit, but whereas there was ſuch 

a debt owing, and this is uncertain, till it be ſhewed to be lo ; then the Defen- 

dant ſaith, if the Plaintiff will fozbear him to pꝛove the Will, oz to take Admi⸗ 

niſtration, he doth aſſume to pay the ſame 3 this is clearly a good conſideration; 

to charge him here upon his ſpecial pꝛomiſe, the Plaintiffhaving fozboznhim ac- 

toꝛdingly, and the Pzeſident ſhewedof 1 Jac. ought to rule and direct us in our 
Judgments, unleſs the other fide can ſhew us Pꝛeſidents to the contrary 3 indebi- 

tus aſlumpſit; generallp hath been held bad, the reaſon of it was this, becauſe it 

was not known, no? did appear, how this debt came to be due, and in regard it 

might be by Bond, oꝛ by ſimple contract, and ſo there might be a double remedy; 

Adem. and therefoze held not good; the Court upgp view of the Pꝛeſidents ſhewed were 
Judementig- ſatigfied that the Declaration here was good; andſo by the rule of the Court 


ven for the 


Plinif, Judgment was given, and ſo entred fo; the Plaintiff, 


Penſon 
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Penſon Plaintiff, againſt Knight 
Defendant: 


Entred Mich: 10 Fac. B. R. 
Rott. 505; 


.Kediſſeifi ; 
cute the ſame alone. This was aſſigned fo2 erro2 by Coventry; in a Wzit a Kedibeiſm, 
of ediſſeiſin the Statute is aſſumptis — —— pb trop Node: Scarute of 
ſeifin, the Sheriff returns, that he did take with him, one of the Cozoners, the o- . Liv. At 

ing ſick, and ſo could not come, and all this appears bp the Kecozd to be fo, &. 
and ſq it was urged that this was a clear erroz ; in 23 the Book of Aſſiſes placito 7. 26 E. 3. ſol. . 
there this Wꝛit abated fo2 fozm, & 26 E. 3, fol. 2, 3. placito 10. tothe ſame 30 — 10. 
Dodderidge Juttice, demanded whether one Cozoner map erecute this. The Statute — 9 
of Merton, capite 3. doth aſſign a number certain, and the lame is not to be diminiſh⸗⸗ 
ed; and this is Coronatoribus: ere he ought to tall unto him the Coroners, aſſump- 
tis ſecum Coronatoribus, this is his authoꝛity. and this he ought to purſue: if 
had been four Cozoners, and he had two of them with him, this had 
. Whole Court agreed With him herein, tat th 
one Cozoner with him; ourt a erein, that thi 8 
a _ — a Vs this Erro?, — afignes. and inſiſted on; the Jes 
ment re verſe 


Freeman Plaintiff; againſt Sheen 
Defendant. 3 


Entred Mich. 10 Fac. B. R. 
Rott. 66. 


N an Action ot Debt. upon a bond of 1000 1.conditioned faz the ot 
1 an award, upon their ſubmiſſion to the award of certain Arbitratozs, of all , .._ _ 
matters, Suits, and Controverſies between them; and there then being a Suit in 1 ko. 432. 
Chancery between them, the Arbitrato28 did award, ＋ quædam ſecta, & quere la Action of Debt 
Cand named the ſame between them ceſſaret. and that the ſaid Freeman, of this ſta⸗ upon a Bond 
- ret acquietatus, againſt Sbeen, de qualibet materia & cauſa, in prædicta querela. In debt , not perfor- 
this Bond, the Defendant pleaded quod acquictatus fuit, the Plaintiff Ke- award. 
vines and ſets fo2th; that the Defendant had erhibited a ſecond, and anew Bill x Ro. 2. 7. 
there in the Chancery, containing the ſame matter, as was inthe fozmer Bill: 
upon this Replication, the Defendant demurs in Law, theonlp queſtion was, 
whether here was a beach of the Condition, and ſo a fozfeiture of the Bond, 02 
not ? 


„ 
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not? and whether the Defendant hath here ſet fozth a good perfoꝛmante of the 

award, o2 not? At was urged by Coventry, that here was no bꝛeach; that the 
Plaintiffs Keplication here is not good: the Plaintiff ſhews, that the Defen- 

dant haderhibited a new mn but doth not thew, that he took out any P2oceſs 

againſt him, no? pet that the Plaintiff yimſelf had anp notice of this, at the time 

* ok his Action bzought upon the Bond. Coke 5 pars, fol. 24. in Broughtons Caſe, 
Broughtons Caſe where the ſurety at the dap, foz ſaving of the p2zincipal Bond, came to the place, 
and none being there readp ta my the 1001. n the lame, and afterwards 

bꝛings an Acttan of Debt upon his Counter Bond, and upon Non damniticarus 

pleaded, by repli tation ſhews all this matter; ihere it was adjudged foꝛ the 

18 E. 4. fol. Plaintiff, foꝛ that this papment by him. was a damage, and harm unto him; 
27, ab. and 18 E. 4. fol. 27. 28. where errour of ſuit was a damnification; but it is 
| not ſo here in this caſe; and in 18 E. 4. tol. 27,28. if no Pzoceſs was taken out, 
no notice to the party,then no damagenoz anp bꝛeach, but if there was any dam- 
niffcation here, this is miſpleaded and therefoze he ig not to have any Judgment: 

the Plaintiff pleads, that he had expired quandam Yillam; the awarde wag, quod 

ur lam Billa in Cancellaria Domini Regis ceſfaret, and na averinent,whether the {rſt 

az ſecond Bill, was the lame Bill, which was mentioned and intended, in and 

by the award Foz the Plaintiff it was urged by George Coke, that here was a 

bzcach, by the not perfo:ming of the award: the Defendant pleads, quod tteric 

quietus, from all matters; the Plaintiff ſcts fo2th all this, and that afterwards 

aſecond Bill was pzeferred, containing all the fozmer matters; the Plaintiff, to 

* 4 pars, have Judgment upon Dr. Bonhams caſe, Coke 8 pars, fol. 120 and Ridgewayes Calc, 
Bohans cafe. Coke 3 pars, fol. 5 2. the plea in bar is bad, and the fieplicatjon not ſuffici- 
Coke 3 pars, f. ent, pet the Plat to have his Audgment. Allo the award wag quod ceſſaret 


52 3 & ulterius proſequi nollet, & quod ſta ret acquietatus, of and from the ſuit, the Bar is, 


That he had ceaſed the ſirit , and dd not pgoſecute the ſame. & quod ſtetit quictus, 

ag he thould have laid, acquiccatus. Haughton Juſtice, if one be bound to ſave 
another —— and he obrains a Pzocefs againſt him, this is a clear bꝛeach, 
but this is verp much differing from a Bill p2eferred in the Chancery the award 
here was, that he ſhould not pꝛolecute the ſaid ſuit in Chancery 3 but that Garce ac⸗ 
quietatus of and from all ſuits touching the ſaid matter; after this award thus 
made, he exhibits another Bill fo2 the ſame matter, but takes out no Pzoceſs 
upon it, this is no bꝛeach of the award, foz if he complains again by a new Bill 
to the Loꝛd Chancelloz, without ann Pꝛateſs taken out upon this the party is 
not grie ved, noꝛ pet any waps moleſted by thig. Dodderidge Juſtice agreed here⸗ 
in, foꝛ he hath once diſcharged the Plaintiff, and in perkoꝛmante of the award he 
hath ſurceaſed the ſaid ſuit in Chancery, and afterwards (as it is here alledged 
fox bꝛeach) he hath afterwards exhibited a new Bill there, but hath taken out no 
P2oceſs upon it, and though this be foꝛ the ſame matter, pet the ſame is not at all 
material befoze Pzocefs be taken out upon it: Aaughton Juſtice, if the award was 
that he ſhould not pꝛolecute theſaid Bill; if this be onlp to be taken fo2 the Bill, 
and not fo2 the matter contained in the Bill, then the pzoſecuting of a ſccond Bill 
is clearly.no beach of the award; but otherwiſe it is, if the award do go to the 
matter contained in the firſt Bill, then the p2oſccuting of a new Bill fo2 the ſame 
matter will be a bzeach of the award, and this will be the difference. Dodderidge 
Juttice agreed with him herein, and the difference to be, as was remenbzed. 
Haughton Juſtice, The pzoſecutton here goes to the ſaid ſuit ;he ſaith, he did not 
p2oſceute the ſaid ſuit, the award was, quod {iarer acquictatus de qualibet mate- 
ria, in prædicta billa ſpeciticata, Whether by this award, the ſuit there, was 
to be diſcharged? It inTrelpals,the parties ſubmit themſelves to an award, the 
Arbitratoꝛs do award quod tiarer acquietatus, this doth diſcharge the Treſpaſg. 
Dodderidge Jultice, Che ſole point and queſtion in this caſe conſiderable is, upon 
the true meaning and conſtruction of thele woꝛds, in the award, (S) quod ſlaret ac 
quietatus, and the Detendant lait. the firſt ſuit was ceaſed without any further 
p2olecution, and as touching this tierit acquicratus, the Plaintiff here 9. 
25 that 
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that the firſt Bill ccaſed:, but ſaith that he pzeferred a ſecond? Bill, foz the lame 
matter, but no pꝛoceſs taken out upon it, neither was he any ways troubled, oz 
moleſted by reaſon thercot᷑: hom tan this then be any bzeach of the award , ſo 
that upon this firſt moving, and debating of the matter, the Court did incline in 
their opinion againſt the Plaintiff, that here was no bzeach of the award but of 
this Coria adviſare vult, and (0 the fame wag adjourned. to another time. After: 
wards (S) Termino Aillar. 1. Jic. B. R. this matter was moved again. Croke Ju- 
ſlice. At he had ſaid aon moleſtatus. fog exoncratus, it is not ſufficient ro ſap, ſtetit 
quietũs, betauſe there is an att to be done, acquieratus, & exoncratus, this is all one ; 
here his exhibiting of another Bill, impeaches his credit, and hinders his liber 
tp, and lo this is a bꝛeach, though no pꝛoceſs be taken out upon it, fo2 by reaſon 
of this, he dares not go about his bufineſs. Hiughcon Jultice, Ag tothe matter of 
notice here urged to be given this is not mater i i; if he hath acquitted him,he 
ought to plead this particularly. it one he bound to perfozm an award. it he doth 
nothing to impearh it, this is good 3 there is a difference between ſiabit acquicta- 
tus, & acquietaret, that ſhould malie a breach of the award is the moleſta- 
tion; the not ſhewing of the acquittal ts no bzeach : the Bill here exhibited in 
Chancery, is ns ſuit until pzocefs be taken out upon it; no ſuch matter appears 
here to be, and till this be done, there is no'bzeach 3 fo2 there is no bꝛeach until he 
be moleſted,and na moleſtation can be without aſuir,betoze h. be ſued; and no ſuit 
in Judgment of Law, until p2oceſs be caken out againlt him: if in ſich a caſe, 
the award was , that he ſhould be quiet, and diſcharged in this Court of B. R. 
and after he moves fo2 a venire facias, which was not granted him, this is no 
b2each , becauſe he was not bp this moleſted; Dodderidge Jultice. Quod itaret quies 
tus, he map be quiet, and not vered, but not diſcharged acquietatus, this is to 
be rged acquietaret paſſive, —— the active to be done; if one do undertake 
that J. S. ſhall be cured of ſuch a Waladp, this cannot be without ſome att done, 
fo here, hecannot be acquictatus, Unleſs 

The P 


the other acquietarct, 18 E. 4. fol. 27, 28. 
in danger, otherwiſe there was no came to him by this, was 
done: he map keep this · in his — — not to be hindred and 
feared from folſowing of his buſineſs, he ought here to have ſhewed ſome ſpetial 
matter, by which damuific/tus tuit 3 and this gught to have been ſpecially ſhewed. 
Jt is here let that by the award, he was to be acquitted de quadam ſecta; 
this is not god, being altogether uncertam, foz he map hape many ſuits ; it 
ought to have been, («>a prædicta, the averment here will not aid this : if the a- 
ward here had been, quod ſtiret relaxatus, this could nut have been gaod, unleſs he 
had releaſed him and here he cannot be acquitred, if the other op nan vult. 
Croke Jultice, What if it had been added here, quod acquietatus eſſet befoze ſuch a 
time? Dodderidge Juliice. Time will not make the matter better than it was, 21 H. , 
7. fol. 30, 31. John de Puſetoes cafe, who with another were bound to T. who did — 
grant by his deed, that the ſaid John de Puſero ſhall be quit diſcharged of this 
duty 3 the wozds then were, quod ſi eſfet arreſtatus, vexatus ſeu aliquod modo inquietus: 
this there held to be a good diſcharge. Haughton Juſtice, If the award had been, 
that all Actions between them ſhould ceqſe, there the other ought todo no act : the 
whole Court agreed in this. Dodderidge Juttice. 16. Eliz. Dyer. fol. 328. Mounford. 
Leſſoꝛ aſſumes, that his Leſſce quiete & pacitice, haberet & gauderet, abſq; interrups 


laintiſt ought to have entoꝛted this by laping, that he was in peril, and 4" fol, 


16 Eliz, Dyer, 
fol. 328. 57 


tione of any one, a wꝛong doer enters, an Action upon the caſe lies 1 ' 
miſe. 18. E. 401-20. to this purpoſe, but with this difference, where — 4 Yes 


that be ſhall enjop his Land againſt all, there it ſhall be againſt all ſtrangers, o⸗ 
therwiſe is, if it be onlp that he ſhall enjop the Land this is only agatnſt the 
party himſelf, and all claiming anp title under him: and with this agrees 26 H. 
8. tol. 3. b. where the Leſſoꝛ doth covenant with his Leſſee fo2 pears, to warrant 
the Tenements during the term, to the Leſſee, his heirs and aſſigns; this war- 
rantp ſhall be good againſt titles. but not againſt w2ong-doers3 and ſothis cauſe 
reſted again upon a Curia ulterius adviſare vult. and fo the ſame was adjourned unto 


another 
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Term. Paſch. another time. Afterwards, Term. Paſch, 1 2 Jac. B. R This matter was moved 
| — Jac, B. R. again, foꝛ the opinion of Court herein · Coke chief Jutiice, The Pefendante, by 
: this award, is not to make anp releaſe to the Plaintiff, neither is he ta plead, 
that he made him anp acquittanee; and tlearlp, he is not to ſhew here by pleading, 
how, o2 in what manner he did acquit him. It was urged, That the Plain- 
riff in his Keplication ſheweth, that 5 Jac. the firſt Bill was exhibited, that 
the award came afterwards, by whith he was awarded to ceaſe this ſuir, 
and not p2oſecute the ſame anp further, & quod ſtaiet acquietatus: aſterwardg (c) 
$ Jac. the Defendant revives the ſuit again, by erhibiting anew Bill foz the 
ſame cauſe. Coke chief Juſtice ſaid to the Counſel, Do pou think, that this put- 
ting in ofapieceof Parchment, ſhall be a bzeach or the award? the meaning here 
was, tu ſuffer him to be quiet it there wag a ſuit, bete e the ſubpoena, which was 
not taken aut, but only ya yed, quid inde 2 the Plaintiff here ought to have aſledg- 
ed expzeſſy, that the Bill which wag exhibited in 5 Jac. was the Bill, touching 
which the award here was made; alſo the filing ofa new Billonlp, is nobzeach 
of the awatd clearlp, the Plaintiff here, ought allo to have averred, that the ſe- 
cond Bill contained in it the matter of the firſt Bill; here it is <xhibuic quandam 
billam in Cutia Cancellariz, againſt Freeman the Plaintiff 5.Jac. but doth not aver 
this to be the Bill, in the award mentioned: he only ſaith, quod pott cxhibitiovem 
billæ predictæ, they then ſubmitted themſelves to an award i touching this Bill, 
3 — the award made, as to this, to teaſe: there might be diverg 
ills there exhibit by him: and therefoze he ought to mention the Bill in cer⸗ 
tain, fo2 which the award was made: whereas there was a Bill then awarded 
this to ceaſe, arbitraverunt quod quædam ſecta, &c, there might be divers Bills 
there, and ſo altogether uncertain, As to the bꝛeach, it is only ſaid, that the 
fecond Bill contains the fame matter, as inthe fozmer Bill, but no b2each at all 
: if he had ſaidhere the ſame Bill mentioned in the award this had been 
good, and then ann predict. would have helped this; alſo no diſturbanes can be 
to make abzeach, with Pꝛoteſs taken out. Dodderidge Juſtice. What fozmer Bill 
g was non conſtat; acquietatus not to be taken to quietus. Coke chieſ Juttcce,Thep 
| t he ſhould ſtand acquitted ; whether by this ought the Defendant to 
make areleafe ts him? By this he was not to make a releaſe quictus, & acquicta- 
tus, is all one: if an Arbitratoꝛ do malte an award, between a Gꝛantes of a Rent, 
and the ter · tenant, out of which land the rent is iſſuing, that he ſhould ſtand ac- 
quitted of the rent by this award, the Gzantee ought not to relcaſe the rent-Dod- 
deridge Jutiice, In luch a caſe, ił one hath a rent charge, out of the Land of ano⸗ 
ther, and as touching this, they ſubmit themſelves unto an award the Arhi⸗ 
tratoꝛ awards, quod itaret quietus at the rent, in this caſe, he which had the ren 
ought to releaſe theſame to the other, in ance of this award, if the awa 
was, quod ſtaret acquietatus, of and from an Intozmation againlt him; a Ceſſer 
here is not ſuffieient, as tothis,becauſe the King map pꝛoteed in this. Coke chief 
Juſtice agreed with rap herein ; but here areleale is alſo to be made of the act, ac- 
quietatus, and quierus in luits, is all one. Dodderidge Juſtice — with him herc⸗ 


in. Coke chief juſtice, The award here was, that he ſhould ceaſe Pzoeeedings in the 
ſuit, & quod ſtaret acquictatus, bp this, yp ar is to be done by the party, had 
the ſuit, as to mate any releaſe, but by this, the Arbitratozs did conceive, quod 
ſlaret acquietatus, bp vertue of this their award thus made, & non aliter. Poddes 
ridge jullice and the whole Court agreed herein, and that there is no b2each Jaid bp 
the D intiff of this award, by the Defendant, and ſo no cauſe of fazfeiture of 
the ; noz cauſe of Action bp the Plaintiff, againſt the Defendant upon the 
faid Band — 2 bp the Ale of the whole Court, Judgment was given, 
and ſo entred aga the Plaintiff, & quod querens Nil capiat per Billam. 


Cowley 
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Cowley Plaintiff, againſt Tyakot 
Defendant. 
Entred Trin. 11 ac: B. R. 
Rott. 822. 


an Auditaquerela, the caſe appeared to be thig , one Bates and Cowleß were 2 cro, 48. 
| v bound in a Retogniſante unto Lydeot, _ upon this had a judgment Ro. Rep. 


jopntl | 
given foz him in the C. B. againſt them both, upon J he had an Bo. Abr. 856, 
Execution Elegit againſt Bates, and afterwards takes the Body of Cowley n audit 
in B. R. in tn ks the ſame debt, and this after he — Ex _— — * 15 


vered unto him upon the Elegic,and the Land extended, delivered unto him. to 
the ſame quouſque, &c, and the goods allo, foz ſatigfacion of the dad Judge, 
and upon all this matter ſhewed, Cowley b2ought here his Audita quezela,pzaps 
to have allowance of it, and tobe diſcharged. Note, That the Court of 
the Audits Querela, foz that it appears bn all the Books, that after an Elegit ta- 
ken out and erecuted, the party ſhall not afterwards reſozt tp take the bodp in 
Execution alſo ; here in this caſe, in the C. B. upon his Judgment, he had execu- 
tion by Elegit, againſt the Lands of Bates; and here in B. R. he takes the body 
of Cowley alſo in Execution and in Pꝛiſon, upon theſame Ju fo the 
ſame debt; and £02 this canſe the Court allowed of the Audita querela, g 
to his p2aper,E to the point of diſcharge, the Court gave further time foz the ar- 
gument thereof, and ſo without any moze ſaid in this caſe, at this time, the ſame 
was by the Court adjourned to a further time,fo2 the argument therfof;and | 
opinionof the Court therein, afterwards, (S) Term. Paſch. 12. Jac, B. R. $8 Term. Paſchy 
caſe was moved again-unto the Court. Coke chief Juftice, It appears bp 33 H. 12 Jac. B. R. 
6. fol. 47. Hillaries caſe, if one dotake the bodp of the party, this is not a plenary . 
execution, but only ad exccutionem, and in 4 E. 4. fol. 33, 39. a good caſe to this 
purpoſe, in Debt againſt thꝛee 02 faur, by ſeveral Pzeci one Obliga⸗ 
on ca one of them bound in the whole; they tame and pleaded, and the 
Plaintiff had Judgment given oz him;it is there ſaid bn Copley the Pꝛothonota⸗ 
p, that theentrpof the Judgment inthis caſe ſhall be,thakthe Plaintiff nabeat re- 
cuperationem ſuam;againſt the Defendant,and againſt the two others which were 
bound with him, by their Obligations, & verſus utrumqz corum, & quod habeat , Dyer 
executionem verſus predict. the Defendants, & verſus utrumq; eorum, and ſo he map fol. 100 placi- 
fue execution againſt each of themdeverallp, Blumfields Caſe, Coke 5 pars fol. $6. to 51. 
the entry is, quod unica hat executio tantum, hut this is to be intended ſuch an 
exetution which is a ſatisfauion. An Execution bp Elcgit, is the hi er- 
ecution in its nature that is, and the Sheriff by this is to deliver medictatem 
terrk, the Execution is entire, and not to be divided. 1 Mar. Dyer, fol. 100. placiz 
co. 71, an extent upon an Elegit, is to be bp inquiſition per ſacramentum duodecim go. E. 3. fol, 4 
proborum & legalium hominum, & intinitum in jure teprobatur; if an ton be b. 
erfention be 
delivered 


had which is void. he ſhall here have another execution; but it 

once well Executed, and is lawful and good, and afterwards the 

to him in'execution, is evicted from him, he ſhallnever have execution again by 

50 E.q.tol.g. b. if a man hath an erecution by Elegit, he cannot afterwards waive 

this , when upon a Judgment: the body of the party is taken in exacution this is Sue of 

nat in ſatistactione, hut — ad ſatisfaciend _— the Skatute of 32 H. S. cap. 5. of 32 H. 4 cap. · 

Ke-ertents, upon a lawtul exetution this Statute doth nat extend unto this caſe Re extent, 

now here in queſtion unica fiat exccutio.this is to be underſtood with ſatistaction: 

if a man takes an Exerution by an * and be afterwards evicted aut of thel 
Lands, 
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Lands, thus taken in Metutian the next dap, clearly he ſhall not have another 
execution. Nota, that afterwards, at andther time Tho. Crew argued againſt the 


Audita querela here thepTwa are jopntly, and ſeverally bound, ſeveral Judg- 


1 E. z. fob. 
7 H. 4. fol. 30. 


Cole s pars, 
fol . 8 7. Blum- 
fields Caſe, 


ments given againſt them, and that in ſeveral Courts:and foꝛ this, ſeveral exe⸗ 
cutions he map well have; ck ſo he having here the lands of one of them in execu⸗ 
tion, he map alla very well take the body of the other (as he hath ſo done here / by 
a Capias ad ſatistaciend um, and this good, and warrantable. It appears by 1 E. 3. 
fol. 4. & 7 H. 4. fol. 30. touching Exetutions, that thep ought to be effectual, and 
real, here in this taſe the — againſt one upon the Judgment, was by 
an Elegitzand bp this the Land delivered to him in Execution, but pet this is to be 
no ſuch impediment unto him. but that he map well alſo have a Capias ag! ſatistaci- 
endum againſt. the other: and this appears to be ſo by 7H. 6. fol. 5,5; 15 H. . 
fol. 17.& 15 in Dupledges caſe, & 21 H. 7. fol, 19. 1 8 E. 4. fol. 11. b. and 10 E. 2. 
Fitz. title Execution placito, 2 40. and in 31 and 32 Elz between Palmer and Hum- 
frey, it was adjudged, that the Capias ad ſatisfaciendum, is but ag a pledge, and 
tho he have a C-pizs againſt the one, pet he map well have an Elegit againſt the 
other; but in tale where it is againſt one and the ſame party, if he hath once e- 
lected one kind of Execution, He ute here afterwards reſozt unto another ex⸗ 
ecution but the parties here areſeveral,any therefoze if he takes a Cavias againſt 
one of them, he map alfo have an Elegit againſt the other, and if fo, if he have an 
Elegit againſt one of them, wherefoze then ſhould he not have a Capias alſo againſt 
the other ? the ſame reaſon is fo2 both. Coke 5 pars. f. 87. Blumfields cafe map be 
objeced againſt this, that ſuch an erecution, as is here byElegit, is valuable, ſa- 
tisfactozp and a final Execution, whereas an Execution by a Capias ad ſatisfaci- 
endum, is not final, but his bod p is to be taken, to the intent and purpoſe that he 
map latisfie the party, ꝶ his IAmpꝛiſonment is not abſolute but the ſame is to 
be quouſque he do latis ſie the party. George Croke argued foz the Audita querela 
and fo2 the diſcharge of Cowlcy the party, by the Elegir, the land cannot be deli- 
vered in port of the Execution, but it mult be fo2 the whole Execution, and inſa- 
tisfaction, and here he hath taken and accepted of this Execution by an Elegit, & 
therefo2e the other party being afterwards taken by him, by a Capias ad ſatista- 
ciendum, fo2 the ſame debt he ought therefoze to be diſcharged. It is true, that 
after an Elcgit a man map have a Capias, but upon ſuch an Elegit, a Nihil ought 


L. 3. E. 4. fol. Firſt to be returned, as appeareth in I. 5. E. 4. fol. 41. Brook, title Execution, 


41. Brookes 
Execution 
placito, 93. 


4H. 7. fol. 8. 
a. b. 


Sal 8. 1 
Broobs Caſes. 
fol. 21. Mich. 
102. 


placito 93. and tho by the book it appears, that after an Elegit choſen by the par⸗ 
ty, fo2 his Execution, and a Nihil returned, that upon the pꝛaper of the party, a 
Capias ad . was granted by two Judges of the B. R. (in the abſence 
of Markham chief Juſtſce) and being afterwards moved betoze him and other 
Juſtices of the C. B. and by the better opinion of them all, held that a Capias ad 
Gtisfaciendum did not lie after the Elegit; and therefoze a Superſedeas wag there 
granted, the entry being, that ſuch a one, venit & elegit executionem ſuam de 
medietate, &c, but after the Elegit returned, once ſerved and executed, no capi- 
as ad ſatisfaciendum is afterwards to be granted; and ſo is the difference a- 
greed in all the Books - The reaſon appears plainly, if two are bound, the en 
try is quod unica ſtat executio, but this is to be intended of an execution with 
ſatisfaction and this appears to he ſo by 4 H. 7. fol. 8. a. b. if Thzce are bound 
in an Obligation, each of them in the whole he hath a Judgment to recover 
againſt dye of them,afterwards he ſues the others: This recovery is no Bar, 
becauſe he is not by this ſatisfied of the duty, and with this agrees 29 H. 8. 
Brooks Caſes,fol. 21. placito, 102. that the taking of the bodp of one is a good ex⸗ 
etution but no ſatisfaction, unica cxecutio cum ſatisfactione, here he returns the 
Elegit ſerved, and exceuted, and his acceptance of this Execution, and there⸗ 
foze he tannot have a Capjas ad ſatisfagiendum againſt the other the reaſon of the 
Common Law in this is very good: It an Execution by an Elegit be once 
executed, and the Land being afterwards delivered in Execution, is evicted 
from the party, the partp. here ſhall not have a New Elegit, becauſe be od 
| the 
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Land aner extended, and this in full 8 as caid — 
Ents — , Cook 5 pars, is an end of _ - JI TX 5 0 
— 1 an⸗ r Co ban. 


the ſol. 30. 


Saane 
* Deer; 8 — 


party from 

Caſe 

be relieved and diſchar 

juſtlp taken out ag him; an legit is to 

in this manner, (S) Elegit ſibi heri exccuticneg 

And a wile Attoznep will not enter this beide it be d and 

liz, Dyer, fol. 205, and 208. touching this 3 a Capias ig not to be entted 2e he 

hath Exccution, 4 E. 4. 38, 39. The belt Cale in the Law foz this, 13 9. 4 fol. 0 Dyer 

47. Hillarics Caſe , the parip is to have unicam executignem, this r inc 

ed with ſatisfaction 3 if he be to have unicam executionem, this ©: , 4 . 925 55 

againſt one , he ſhall nat reſo2t unto the other: 2 pro toto 3g i 

& in ſolido zone is bound to paꝝ ſo much, when he. Execution and fatis- 

faction, this is ſuffitient ; he hath the Bodp — ar 22825 facete, but not 

in ſatistactione, it is a final Erecution (02 one many in his Purſe ; 

but what difficulty is there in this Caſe ? teisf is phe by the the Elegit , he hath. 

Goods here to him delivered fo2 patt of his Debt, and foz reſidite he hath 

here; mẽdietatem teriæ W the Debt levied; and be here Execu- 

heFapp — 12 icted of I DIN ＋* 12 
e en p new Ere: 

cution, fo2 that grooming oo yr 11 — 0 8. Jas > * 

and ſothis ſtill remains as a Caſe at on, ae, 

cution bp Etegir, & part cf the Land beevicted, he ſhall A. 

tion. Quyainhnicum in jure reprobatur. No re extent to be had, the 

Land bp the Act of God: Herehe was in ſeveral Courts he x takes rhe Bowy 

Execution, ad ſatisficiendum ; This was ſo done againſt 


the Entry is 
, &c. 


; 4 E- 


was ſatisfied befoze by t Elcgit weed be had in . | 
ecution is Exetutoꝛꝝ in he hath a pzeſent Intereſt i in — 5 
an Interceſt it is as ſhall — "bp Erecuto2zs : He might night here have 

this, andſo have ſhewed the Attion, and J given in the C E. ag 


was objectcd., and if hemig! bt havepleaded this, and omitted the ſa 

not — Hoop A 2 2 ar * to this 8 . an 7 ad 
this to2 that 6 it was in the C. B. and in che 8-8. and 
10 lac. the legit out ; if he could have pleaded here, he 

have ſhewed thi tter , and fo have be demanded 


actio; but if he mi and mired the ame Ss 


matter, in which 3 — | 
s nat lo hee, e CE Gs 


11 18 ry x 
dita querela fo? 


liefb this oo — — and being in erecution.and 
he ought to be freed and diſcharged out I++" Oro de Juſtice. 
'Blegic., * re nomen habet, & ſecundum nomen ita eit, with ſatty- 

not by Lam 


faction, and a Execution here was, and . 
to reſozt to the Body ol the other, bp a _—_ ad whim bg and fo the —_— 
2 
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okhim oy this; wag EE illegal but if all the Land delivered an Execution 
1 5 1 Te this by 
4 pure the ot 


Grit iron — « after Executi⸗ 


that heh 
501 and, 


ww on 1 ot 


re . rior 8, às againlt Con think Crane and — 
ri ahv! ft core iſt 2; bn he ghetto have two latisfaaions. foz one ſt the 
= Ji „b TIES e recution ought to ſuſſice the party; 
h Suirs nd anbe foxce-untilthe partp-harh an entire ſatisfg: 
1 appeareth to be ſo, by the Book of 29 H. 8. 
29 H. 8. abel Cafes, ol. 21. K in caſe of a Debt, where two are bound, foꝛ 
cales, Gr. hich o e 8 C. B. and the other in this Court; both are 
| 22 paid! ;Afterwardsone of them pa this deb, 
—_ to be diſcharged; the pꝛintipal wake 
have but 


10 a Lato it 
45.4.4 a 4 e this is the 


x 12 1 
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ane appear to een wor 


4 3 w w 44 


Tims Pied 33 


\ another Execn Execution, which 

is not ſo; a therefoze the Plaintiff 

diſchargd — 1 he ve 

Writ of A. the port — b oe DE ; and after the firſt . 
rro2,, and re t. 1 w El 

had 3 He ſhall never after charge that who Wag — — 2 — 

by the Judgment EIN beraule it was Erroz, to take 

execution, where he fight not lo to have done, and he being once d 

this Court, * not be again taken in erecution foz the ſame matter; if 
on of Debt be ind d Sheriff bez an eſcape, and he he 


here 
dy in 
rged bp 
an acti⸗ 
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Hoge, uam de medictate, K iteg oy, ange Mich. 30E.z 
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an Elegit, den by Starr | tacias 5 IETI ter an C. 
Elegit, given | 

Law. 
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The Lady St. John Plaintiff, againſt Piott 
| Defendant, . 


Entred, Mich. 9 Fac. B. R. 
Rott. 576, or 676. 


TN a Wtit of Errozto reverfe a Judgnent given in the C.B.in an Agion of 
2 Cr. 329. [ Covenant, b bp an — fo2 b of Covenants the Caſe appear- 
A Writ of Er- gy tu be this. Sir Oliver Cromwel having the reverſion of ane houſe in Fee ſim⸗ 
ror uponſuds- ple, and of another houſe fo2 pears, bn a. deed grants are of the Fee. ſim- 


ment in t LEY "4 | 

—— ge one, and by another . he reverſion of the term alſo um⸗ 
| tdi him; thequeſtion was, whether this aſſignee ſhould have vine, oꝛ twa Wꝛit 
N _—_ —4 5 ach of Covenant. Tt was adj inthe C. B. fo; lider⸗ 


man Piott, the Plaintiff there, that he ſhould have but one Wꝛit ol Covenant, and 
Fudgriefit —＋ actozdingip upon which Judgment a Wzit of Erroz 
g here bꝛought, bur not fo2 the matter in Law, which remains unqueſtioned, 
but fo2 ſome other collateral matters expzeſſed in the Declaration. Alderman 
Piott· the Aſſignee of Sir Oliver Cromwel , and Plaintife M the Action of Cove- 
nant ſets „that Sir Oliver Cromwel, heing ſeized in Fee, of the capital nieſ- 


ſuage, and allo ed ol another houſe fo2 pears, did Leaſe them both by one 
totheLabp St. John fog 10 pears, in and hn which ſhe did Covena 
i ide antes, twich all herben end Di ing the term, and af- 


_ fo2 to | 
| be Jackal Olivet Cromwel, bp two ſeveral Deeds aſſigned over the reverſiong 
he had in both houſes, unto Alderman Plot. hoffe brach of Covenant bzought 
his Aion, had his Judgment, and this a Wꝛit of erroꝛ bzoughr. 
George Croke foz the Plaintiff in the Wait of Erroz , moved that a bꝛeach wag 
aſſigned , but no beach aſſigned after Attournment, and therefozerthe Plaintiff 
in the C. B. failed · in this, he being but an Aſſignee of the reverſion ; one part of 
the Covenant was, to leave the things demiſed in as good repair as the found 
them; he hath alſo alledged the covenant to be b:oken in ſuch things, fo2*which 
no Action did lie, and entire damages given, and fo the Judgment in this is cx- 
roneous:hehath allo alledged a bzeachot Covenant foz the bꝛeaking of ſtone and 
avements, which was nocauſeofAction ; allo he hath aſſigned, that the glaſs 
g bzoken, but notcarried awap, non divulſum ſed fractum onlp : this was no 

cauſe of Action, pet entire damages given foz all theſe bzearhes + and fg2 this 

cauſe the Judgment errvneous,and to this purpoſe there was a Caſe which is ci- 

Coke to pars, Coke 10 pars, f. 130. a. in Osborns cafe, between Poley — againſt Osborn 
fol. yo. loi efendant, Mich. 14 & 15 Elz. B. R. an Action of Treſpals bꝛought fo2 bzeaking 
Osborns caſe, of hig Clole, and beating of his Servant, and in his Declaration he did not lan 
Or per quod ſervitium ſuum amilic : damages entire giuen and (02 this omiſſion in the 
Declaration, the Judgment was arreſted 3 ſeveral other bꝛeaches alledged fo? 

which no Action did lis, that Locks and Heps, and Binns in the Buttery were 
miſfing,and it did not appear in the Declaration, that there was any there at the 

time ot the Teaſe made, and ſo not good, and ſo the Judgment crroncous. Fo? the 

Defendant it was urged 3 That there are two Covenants contained in the Leaie. 

one to repair during the term; the other, to leave all at the end of the term, in 

as good repair, as at the time of the Teaſe made, and it is ſet foꝛth in the De 

claration. that he had not done lo in parcella præmiſſorem, and names wherein prout 

ſequitur, and ſo names them all, and ſo bꝛought his Action occaſione predictæ 


conventionis fractæ, this was the Wzit, and to the Jurp, in an Action Co- 
nant 
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venant he map aſſign twenty matters, and this ſhall not hurt the matter, but 
otherwiſe it is in debt; there the Jury map ſever theſe matters, and give da 
mages to ſo much; but they ſhall not ſever theſe Damages; but then ſhall he en- 
tire accozding to that he hath ſuffered, and ſuſtained, occaſione predictæ conventio- 
nis fractæ, but not to make anp ſeverance of the ſame, ag to diſtinguiſh,and ſap 
ſo much fo2 one thing, and ſo much fo2 another, but otherwiſe, it is to be in waſte 
and treſpaſs, there damages enftre given, is not good: alſo,where parcel of the 
things aſſigned fo2 bꝛeach, are material, and parcel not material, the Jury al⸗ 
ſigns entire damages, all which was materially alledged, but not fo2 all, 
which was aſſigned generally. Dodderidge Juſtice, Theſe Exceptions which have 
been taken, they do reſt upon the wo2ds of the Leaſe and Covenants : there will 
be a great difference between an Action of Covenant and an Action of Waſte ; 
and that ſame thing done, map be a bzcach of Covenant, which ſhall not be 
waſte ; this caſe therefoze is fir to be conſidered of; and that the Court may be 
the better adviſed herein, they deſired Books to peruſe; and ſo fo? this time, this 
caſe was adjourned until another time. Atrerwards (S) Term. Mich. 1 1 Jac, B. R. 8 Mick 
this caſe was moved again fas the opinion at the Judges herein. Haughton Ju- 1 Jag. B. K. 
ſtice. ere the revgrſion is granted of both the houſes, the Covenant was to re- Ge , 
pair capitale meſſuagium, and to repair ſtructuras of the other houſe ; ſo the Cove- 
nant extends to both houſeg. Dodderidge Juſtice agreed with him herein, and that 
the Covenant here goes unto all; the woꝛds are quod ſuitineret, manuteneret, & re- 
pararat, theſe are the woꝛds of the Covenant, ac etiam, manuteneret predicta premiſſa, 
this goes unto all, {iructura, & paviamenta , are all one; the Covenant alſo 
goes further, ac ad nnem termini ſufficienter, manutenta, palata, ſenſita, to pield up. to 
maintain, ſuſtain uphold aud repair, theſe woꝛds are ot large extent, and goes 
tothe whole. Coke chiet Juſtice ( maintain j this woꝛd goes tothe whole; the Cur · 
telage is parcel of the houſe, and doth paſs with the ſam? ; and the Farmer oꝛ 
Tenant cannot take awap the pavement froin the Curtelage, becauſe it is parcel 
of the lame; theſe Objeaions which have here been made, are but like minutæ de- 
cimæ ; Shelves are parcel of rhe hoyſe, not to be taken away. Objection made, 
becauſe it is not ſhewed that che Shelves were fixed; prima facie, it oughtto be ſo 
intended, that they were fired, and theſe did paſs unto the Leſſee bp che Teaſe, 
E therefoze to be intended, that then were fired; as tu che woꝛds, divulla & dirupra, 
and the Leſſee was by Covenant to maintain, to ſuſtain, and to repair: it is 
ſet ſoꝛth fo2 b;each, that thep were tracta, & d rupta, & cæterarum præmiſſarum prout 
ſequitur, &c. This is good and ſufficient, otherwiſe pou will defeat all the Cove; 
nants, and a pavement alſo is krucfura, fog then uſe Lime to finiſh it: if da- 
mages were ſ(everallzf aſſeſſcd, it muſt then be intended to be done at ſeveral 
times. Dodderidge ſuſtice. All matters of fac, are here confeſſed , and agreed 
by both parties. The Court did all agrce in opinion clearly; that the Judg- 
ment was well given. and no errour at all therein: but the ſame ought to be at · Judgment 
firmed, and lo by the Nule of the Court, the Judgment fozmerlp given in the med. 
C. B. wag affirmed. 


Rawlins 
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Rawlins Plaintiff, againſt Barret 
Defendant. * 
Entred Mich. 10 Fac. B. R. 
h Rott. 668, 

2 Cr. 3$24- Na Wit ok Erroz, 3 ment given in a Wꝛit of Partition. 
ror upon Jute. J was thewed in the Wzit quod Judg — the I n quod non Ic 
ment to make nent; Hereupon thep were at iſſue, and found 15 urp, quod infimul tenent 
partition. and ſo Judgment to make Partition : upon this Judgment a Wꝛit of 


Statute of 
1 H. 8. cap. . 


21 E. 3. fol. 9. 
placito 25. 


bꝛaught, and foꝛ Erroz aſſigned, becauſe it was not ſhewed, how hey hed 
George Croke, 1. ah Erroz, being the courſe in the C. B. and ſo4s the 
of Entries, t ſhewing Coment, and fo are all the Pꝛeſidents in Point. 
Jt was urged bp Glanvil fo2 the Plaintiff, in the Wzit of Erro? 5 the.caſe mas 
further, that alter this Judgment given, one of them died alſo the Declarati- 
on is contra formam ſtatuti, and there are two Statutes fo: Partition (8) 31 H. 
8, cap. 1. & 32 H. S. cap. 32. and it doth not appear upon which of theſe Sta- 
tutes he doth declare. George Croke, The difference will be, where it is Fee-ſimple 
Land, and where not, burſs m erent 22 be it — . 1 — 
pears; where it 5 e not to the ment t 3 
wile it is in caſe of a particular eſtate. Croke Juſtice, In the Wuirut Partition, 
there are two Judgments to be given, the firlt is, quod partitio fiat; the ſecond 
Judgment is, quod partitio facta, fit firma, & ſtabilis: after the Judgment oz the 
rtition, one of the Parties dies, and the other two b2ing a Scire 'facias, ag 
aughters and Heirs, and do not ſhew how: Where in the Koll, there is no 
ſecond Judgment entred, but only, quod partitio fiat ; Here the Mꝛit of Erroz is 
bꝛought too ſoon, befo2e any Partit ion had. Dodderidge Juſtice. Jn Barkley. and the 
Ladp Warwicks Caſe, the Wzit of Erro2 was bought after the firſt Judgment 
in Partition, and befoze the ſecond, and therefoze ruled to be bad, the ſame be- 
ing bꝛought too ſoon ; fo2 befoze the ſecond Judgment, there is no perfect He- 
co2d here to this purpoſe; See 21 E. 3. fol. 9. placito 25. in an Aecompt. Man Se⸗ 
condary infozmed the Court, that this W2it of Erroz2, upan the Arft Andiament, 
and befoze the ſecond, comes too ſoon, and ſo it Hath been divers times here ru- 
led 3 the whole Court agreed, that this Wꝛit of Erro2 wag not well bꝛought, and 


ſo thelame to be quaſhed. 


Reꝛe 
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Reve Platariff againſt Harris 
| Defendant. 0 


Entred Paſch. 11 Fac. B. R. 
Rott. 682. 


N an Action of debt upon a bondof 100 l. pur payment of 50 1. the Defendant An 48ion of 

T —— . of Torr on of Condition, — ME — . 
a | being inga as his ſure- jules. 

ty in 100 l. Bond, £02 the of 50 l. The Defendant tothis pleads,Quod 
. —— — - wk np tn —— t the 50 l. wag not 

paid, that there a Capias ag ame, and ſo hereby he was dam⸗ 

nified: and whether this matter ſhewed was a ſufficient damnification,to intitle 
him to his Action was the Queſtion, and held bp the Court that it was actoꝛding 
to Broughtons Cale, Mich. 42 & 43. Eliz, B. R. and Coke 5 pars. fol. 24. where the 
Plaintiff at the dap paid the 100 |, to ſave the penalty of the Bond ſeeing none 
there ready to pap it. and this adjudged fo2 the PlaintiX,and that his papment of Coke 5 pars, 
the 100 l. was a damage andharmunto him, and this he did to pꝛevent a greater fol. 24. G. 
harm; and ſo is 18 E. 4. fol. 27. that in ſuch a Caſe, terro2 of Suit is a ſuffici- 
ent dammiſication, and ſu this default ot papmant and the Capias upon this. iſſu⸗ 
ing out againſt the Plaintiff, is a ſufficient damniſication, the whole Court a- 
greed herein tlearly that yo non papment of the 50 l. and ſo the Capias guing Judgment for 
fozth againſt him. by this he hath not ſaved him harmleſs; that this ig4 clear be ?laincif. 
bzeach, and the Plaintiff is damniffed by this · and ſo is well intituled unto his 
Aciongagains the Defendant,upon this his counter Bond, and ſo by the rule 
of the Tourt Judgment wag given, and foentred fo2 the Plaintiff, 


Carrill Plaintiff, againſt Pack and Baker, 
Detendants. 


Entred Mich. 10 Fac. B. R. 
| Rott. 463. 


1 * an Action of Treſpaſs, Quare Clauſam, & liberam warrennam fregit, & Intra- — _ 0 


vit. and fo2 the digging the ground; the Defendants pleads Non culp. to part, brou 
and jaſtifies in this manner (S) that the place where. is a place in Harding that — 
there is a Common therecalled Harding Common, that Sir Edward Carril, Father moners. 


of the Plaintiff did ſtoꝛe this place with Conies, and fo the ſame came to Ri- 
chard Carril the Plaintiff his — Conies there, and made holes; that 
the Sheep of theſe Defendants, and * the reſt of the — An tal 

g 8 into 
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into theſe holes, and ſo were hurt; by reaſon whereof, theſe Defendants came 

with Ferrets and did chafe tbe Conies, and digged down the Bozows and filled 

up the holes. fo2 the better pzeſervationof their Cattel, and enjopment of their 

Common, and to juſtifie : Apon Leto Plaintiff demurred, the only Queſtion 

was, whether this was a good Juſtification oz not. George Croke fo? the Plain 

tiff, that this Juſtification is not good,fo2 the Commoner hath no remedy given 

unto him but to take his Common with the mouth of his Cattel; and here the 

Plaintiff hath free Warren inthis plate: A Commoner is not to diſturb the 

12 H. 8. f. 2. 3. Lo2d of the ſoil;the remedy whith a Commoner hath,is an Action upon the Caſe, 
Ce. oꝛ an Aſſile;it appears 12 H. 8. f. 2. & 3. and 13 H. 8. fol. 1 5. in Simon de Harecourts 
Caſe, that a Commoner hath nothing ts do, but totake his Common with the 

mouth of his Cattel ; he is not to have an Action of Treſpaſs:to this purpole, ſee 

4 He 7. fol. 3. & 15 H. 7. fol. 12, Hillar. 29 Elz. Old Plaintiff, againſt Cunney : 

44.3. G. An Action of Treſpaſs bzought againſt a Commoner fo? chaſing in his War- 
| ren, and killing of his Conies, who pleaded that the Comes did increaſe, and ſa 
did ſurcharge the Land, and did damage to the Commoners, and fo? this cauſe 

he did kill them: Hyon this Plea the P:amntiff demurred in Law and adjudged 

Paſch.43. Eliz. the Plea not good» and that the Commoner could not juſtifie the killing of them, 
B R. Oc. Paſch. 43 Eliz. B. R. Rot. 434. Bellow Plaintiff, againſt Langdon Defendant. In 
an Action of Treſpaſs bꝛaught fo2 chaſing and killing of his Conies ; the De⸗ 

fendant pleaded Non culp. ruled in that Cafe, that the Lozd map do as he will 

with his own ſoil he map either have Dear o2 Comes there, and the other can⸗ 
not kill them, and ſo it was ruled againſt him, Coke 5 pars, fol. 104. in Eoulttons 

Caſe:Jf a man male Conn Boꝛows in his own Land, which increaſe co ſo great 

a number, that they hurt the Land of his Neighbournext adjopning, he cannot 

fo2 this have an action upon the Caſe,but as ſoon as thep tome upon his Land, 

he map kill them lawfully : Here thep juſtifie the hunting anddigging down the 

holes. this Juſtification is not good & ſo the Plaintiff ta have his Judgment. 

Sir R bert Hitcham fo2 the Detendants, that the Juſtification is good, c that by 

authoꝛity in Law . The Caſes befoze remembꝛed were toꝛ killing which muſt be 

agreed could not be juſtiſied, but the Chaſing there ne ver tame in queſtion, 12 & 13 

H. 8. nat ruled there, but only controverted,#two againſt two: The chic t Jutticc, 

there foꝛ the Commoner; the difference will be, where a Commoner doth inter⸗ 

meddle with the ſoil de novo, and where he only refozms a miſ-feſance, 13 H. 8. 

there he medled with the foi] de novo; ik the Ter-Tenant do incloſe, the Com- 

moner map pull the ſame down again, toꝛ this only fo done. to refoꝛm what wag 

done: It the Loꝛd do make a Pond on the Common, if the Commoner, not 
withſtanding this hath Common lufficient, this is good; but if all the Common 

be taken up in the Pond, then map well then let aut the water, and ſo enjoy their 
Common, ct this they map juſtiſie in 13 H. 8. there the Commoner medled with the 

ſoil de noꝛo; and tho this was to dꝛein awap the water, and ſo therehn to melio⸗ 

rate the Common pet in this the Court there was divided two againſt two, ſo 

that a Commoner map refoꝛm that which is amiſs, to the p2ejudice of the Com- 

mon, but not to meddle with the ſoil de novo: Again as this Caſe is, the Ter- 

Tenant ſhall not take any advantageof this his own w2ong 3 as if a man takes 

the Goods of 1. S. and carries them upon his own Land, I. S. map well juſtiffe 

his entry upon the Land, to take his Goods, and ſhall not be puniſhed fo2 the 

ſamein an action ol Treſpaſs,and that it ſhall be lawful fo2 one to remove what 

is hurtful and a damage to him to this purpoſe is 8. E. 4. fol. 5, and 9 E. 4- 35+ 

which tome to the reaſon of this Caſe now in queſtion. Haughron Juſtice, The 

Action of Treſpaſs here is bꝛought fo2 this cauſe (S) Quare Warrennam fregit &c. 

The Defendant by wap of Juſtification, ſhews that he was a Commoner, that 

he digged down the Conn holes ; and filled them up again» without confeſſing 

o2 avoiding of the Treſpaſs, and ſo the Plea not good. Dodderidge Juſtice, By 
eſcription,o2 by Gant of the King a man map have a warren : It * 

at 


Parcel aum Paſeb. 11 Jac. : 


_— 
— — 


ath no Warren, do put Conies into an Intloſed Gzound,hecannot an 
2 of Treſpals, Quare Warrennam, ſed quare clauſum — — — 
of Treſpaſs is, Quatre clauſum & liberam warrennam fregit, & intravit, he pleads 
Non culp. andguſtifies; and ſo by this he confeſſeth that he hath a free Warren. 
Croke Juſtice. the Plaintiff hath a Marren, the Defendant cannot juſtifie the 
killing of his Conies. Haughton Juttice. Cony-Pozows are incident to a War- 
ren. Dodderidge Juſtice. It the Defendants had pleaded Non Culp. to the Tref- 
paſs in the Warren, this had been then well pleaded, and the Plaintiff muſt 
then tjſave made it to appear unto the Court, that he had a free Warren; but 
here by this Plea they have confeſſed, that he had a free Warren: It the King 
doth grantunto l. S. free Warren in his Land, afterwards 1. S. makes a Feoff- 
ment in Fee of this Land» erespting the free Warren, I. S. map clearly after- 
wards make Cony-Bozows in and de novo, and ſtage the ſame with Co- 
nics A Commoner map well diſtrain the Cattel of a Stranger.being upon the 
Common: but not ſo the Cattel of the Lozd, neither may he chaſe them, tho they 
ſurchage the Common; aud he laid to the Counſel fo2 the Defendants, that this 
laſt Caſe doth make the Defendants Caſe here to be without anp great queſtion, 
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and ſo the Caurt was clear of Opinion. that Yo oonecy,> \fication of the judgment gi. 


Defendantg was nat good, and ſa hy the Rule Court, 


ed the tontrary; but no the Judgment did aud. 


was gi ven for the 


ven, and ſo entredfo2 the Plaintiff, it better cauſe bp a dap given was not ſhew- ?lainritt. 
cauſe being ſhewed, 


Bilfoord Plaintiff, againſt Flint 
Defendant. 


Entred Mich. 10 Jac. B. R. 
Rott. 5 36. 


F? an Action b2ough fo2 non-perfo2zmanceof an award made,the Caſe appeared Adlon of 
to be this; the Defendant ſhewed, how that he & the Plaintiffhad ſubmitted Debt for nor 


Plaintiff ſets fozth 
efendant, and he refuſed 
becauſe the 
rs 
tion, 


ale here 


> 


* 


* 1 
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Defendant ought to pꝛetede, becauſe this Keleaſe goeth only to diſcharge the 

Action as to the Battery and his refuſal to ſeal this, is a clear bꝛeach, and ſo the 
Plaintiff had juſt cauſe of Action, and by the Nule of the Court, Judgment was 

Iuudgment for given, and ſo entredſo2 the Plaintiff, * 

; the Pliniff, 


| Stillpel/ Plaintiff, againſt Rider 
[' FR Defendant. f » 


| 0 Entred Hillar. 1 Fac. B. R. 
Rot. 875, 


N an Action of Trelpaſs and Ejertment concerning Title of Common, the Ti- 
Treſpaſs aud I tle of Sir George Moor, the Verditt paſſed againlt his Title: Jt was moved 
Ejectment for fo2 Him in Arreſt of Judgment, that there was a mif*trpal, the venire lacias be: 
Tie of Com- ing miſ-awarded, the ſame being but of one place (S) Witleyz whereas it ſhould 
Ag have been of two (S) of Thurfly and Witley, accoꝛding to the Book of 10 E. 4. 
fol, 10, and Lacy and Fiſhers Caſe, 21 Eliz, B. R. Dodderidge Juſtice, Che verire 
10 E. 4. f. 10. * : | 3 
— acias ig to be from the place where the Land is, and where the Common is and 
ante. 96, 5), 88. lo where the Common is appendant. The Court was clear of Opinion that the 
venire tacias here in this Caſe was miſawarded ; fa2 Thurfley is not within the 
F Manoꝛ of Witley, and the venire facias being here of Witley, ſaping nothing of 
| . *Thurſley, is not well awarded, fo2 the ſame ought to have been of both (S, of 
: judgment ar- Thurſley and Witley: and therefoze by the Nule ot the Court, Judgment wag ar- 
| reſted, c. reſted, and a venire facias de novo wag granted. 


1 ; © Taylor Plaintiff, againſt Terry 
Defendant. 


A Scire facias Scire facias wag p2aped unto the Jultices of the Kings Bench in Ireland, upon 
, wo the 1A A the Book of 45 Ee 19. placito 18. A Procedendo here granted to them 
Teland, to pꝛoteed there, and the Kegiſter inter brevia Judicialia, fol. 43. A Wzit of teri 
45 E 3. f. 19. facias directed in this manner, Rex Juſtitiario ſuo Hiberniæ ſalutem, &c. Dodderidge 
c _, Juſtice, Nothing is to come hither out of Ireland, but onlꝝ a Tranſcript of the 

— — NKecozd ; the Keco2dt ſelf there remains, actoꝛding to the Pꝛaper of the party : 
Court to the By the Rule of the Court, a Scire facias wag granted to the Juſtices of the 


Tuſtices of Rings · Bench in Ireland. 
B. R. in Ireland. 


\ 2— 
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The KING againſt Andrew Sorill. 


WY was Jndicted foꝛ ſtopping of Water. Hen. Yelverton moyed the Court | 
to quaſh the Jndictment, the ſame being inſufficient 3 it is laid therein. * 
Quod quædam pars aquæ, wag byhim — 1 that this is not good, being ſoun⸗ 34. 
tertain Croke Juſtice, It ought to have been. Quædam pars tertæ. aqua coopertæ. 

Dodderidge Juſtice, JE the ſame had been ſhewed to be a Mater courſe, and that 

this had been turned then to have ſaid. magnam partem aque, had been good, ac- 

coding to Lutterels Caſe, Cook 4 pars, tol. 88, 89, And the Caſe between ines and 7 pars, 
Scarl in B. R. there remembzed ; and 8 Eliz. Dyer, fol. 248. placico 80. where the g Fi "Docs 
Count was againſt the Defendant in an Action upon the Caſe ; quod divercit fat. 248, Ce. 
magnum curſum aquæ. &c. and a Preſident there cited, which wag, Mich. 12 & 1 Mich. 12 K 13 
Eliz. Rott. x 168. An Agile of Nuſance, pro diverlione majoris partis curſus aquæ, and. 

held good. Dodderidge juſtice, and the whole Court herein agreed with him, that 
quædaim pars aquæ here is not good, and ſothe Indiqment fo2 this Cauſe is inſuffi- \odiIment 
cient ; the Exception taken allowed good, and ſo bp the ule of the Court, Sorill, q berg dll 
the party Jndiced was diſcharged, and the Indicment quaſhed. charged, 


Tipping Plaintiff, againſt Swan 
Defendant. 


an Action of Debt, bꝛought upon the Statute of 2 E. 6. cap. 13. fo2 not ſet⸗ An Adlon of 
| ing out of Tithes, a Verdict fo2 the Plaintiff: Jt was moved in Arreſt of —_—_— 
Judgment, That the Declaration was nat good, fo: that the Statute therein is | Bult. 218. 
miſ/retited; in the Declaration the Statute is recited to be, where Quiſibet ſub- 
jectus dicti domini Regis, the Statute being. that everyof the Kings Subjects, &c. 
and ſo fo2 this miſ-recital of the Statute in the Declaration the ſame is not 
good. Dodderidge Juſtice. This is a plain mit recital of the Statute, fo2 by the 
recital this is onlp tied unto Ring Edward the ſixth, and to no other, and foꝛ this 
cauſe the Declaration is not good. Haughton Jultice agreed with him herein; fo? 
domini Regis, this implies the Politick capacity : Another Exception was takey | 
to the Declaration becauſe he doth not ſhew that he is the Pzopzteto2. Flemming judgment quod 
Chief Juſtice, The Statute here is mif-recited, dicti domini Regis ig not govd, fo: Cent Nit ca- 
there is no ſich Law as inthe Declaration is mentioned, and ſo the Declarati: 27 Billam. 
on not good, and therefoze the Kule of the Court wag, Quod querens Nil capiat per 


Billan. ® 


7 


Porter Plaintiff againſt Agen 
Defendant. 


4 A Writ of Er- 
ror upon 2 
Judgment in an 


1* a Wzit of Sto, toreverfe a Judgment given in an Action of Accompt. on of &c- 


compt. 


Hen. Lelverton. Neither in an Accompt, no; in a Wzit of Partition, doth a „ cr. 324. 
it Ante, 104« 


120 
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Judgment in 
Debt 


udgment af- 
— 


Audita querela. 


kailer of papment, he was taken into execution upon the 


a Wꝛit ol erro2lie upon the firſt Judgment. Man Secundary infozmed the Court, 
that upon a general Wzit of erro2 upon a Judgment given in Accompt, the firſt 
Judgment that he ſhall Accompt, and the ſecond Judgment alſo ſhall be re- 
verſed if erkoꝛ be therein. Dodderidge Juſtice. By this appeareth, that the gene- 
ral Mꝛit of erro2 goeth ta both the Judgments, as well to the one as to the o⸗ 
ther: The whole Court agreed with him herein. 


Baker Plaintiff againſt Chew 
Defendant. 


3 5 a Wit of Erroꝛ tu reverſe a Judgment given againſt him in an Action of 


ror to reverſe a 


1 Debt: the erroꝛ aſſigned was, that there was a mil; trial, the venire facias he- 
ing mif-awarded, the payment was to be made in Lincolns-Inn- Hall, and the ve⸗ 
nire tacias wag from Holborn, and ſo not good, but the ſame ſhould have been of 
Lincolns-Ian, this being the moſt certain place. Hen. Yelverton fo2 the Plaintiff ; 
the venire tacias wag well awarded, it was never heard of anp venire tacias to be 
had of Lincolns-lan, Grays-Inn, o2of anp of the Jnngof Court. Dodderidge Jultice. 
The payment wag to be at Lincolns- Inn⸗Hall in Holborn; the venire facias here 
ought to be de Holborn, foz this is the Town, and fo the venire tacias here was well 
awarded: Fo2 if a thing be laid to be done in ſuch a Manoꝛ in Dale, and the par- 
ties are'at Iſſue upon tt, the verffre tacias here ought to be de Dale; and a the 
whole Court agreed herein, that the venire facias was well awarded, the Judg- 
ment well given, and not erronious ; and ſo by the ule of the Court, Judg- 
ment was affirmed. ' | 


Nota, That in this Caſe Chew having his Judgment againſt Baker, after- 
wards, Termin. Mich. x x Jac. thefiule of the Court was, that Baker ſhould pap 
unto Chew ſo much monep befo2e ſuch a dap, and if he failed herein, then Chew 
ſhould have him in execution upon the firſt Judgment: he failed of payment, and 
ſo he was taken bp the Sheriff in execution upon the ſaid Judgment who being 
thus in execution, ſuedout an Audica querela in the Chancerp, and upon a Sugge- 
ſtion by him there made, he obtained an Injunction, and a ſuperſedeas, and the party 
thus taken, and being in execution, by an Oꝛder made in Chancery, was batled 3 


and ſo ſet at large (the partp being not ſatis ſied of his debt.) Jo. More mo ved the 


Court, to have him to be called in Court, to male ant wer to his not perfozmance 
of the O2der of the Court, in payment of the money oꝛdered by him to be paid: 
the Court anſwered, that the Oder ot the Court was wel o2med, f by his 


adviſed him to move this matter in the Chancery, and to ſhew all the p20» 
ceedings herein, and that this was there ſo done after Judgment, and after rhe 
partp ——— and ſo toſee, what the Court there will ſap unto 
it, and then afterwards ve this Court here again init, when the Courtis 
full ; and if this ſhall beſaiÞ to be an eſcape in Law, the Sheriff then is ro be 
charged with it ; fo2 the party cannot be taken, being once delivered bp Ozder 
of theCourt 8 
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The King againſt Steit, and 
others, &c. 


keit andothers were endicted upon the Statute of 8 H. 6; capite . f 12 — 
85 try ; exceptions taken to the India ment, that the ſame was upon che 
the — long that Locus in quo, ad⸗tunc, &.ad-huc, exifiens liberum tenementum "of Statute of 
him, in reverſion ; this is not good, ag it was urged, — lo, then no diſſeiin. 2-5 
Haughcon jultice. Bet the wozds map be true if he entred afterwards, Dodderidge 
& Coke Juſtices, then it were fo, he cannot have a Wzit of reſtitution. Coke Ju- 


ſtice, here is a double repugnancy in this Indiament: oz after the (adhuc exiſt 
9 — tenet. Another exception was taken, becauſe it is bald, that ex ary 


tenants, and-doth not ſhew the 2 to be ſecundem conſuetudinem manerij. 


Court clearly agreed; that ta theſe exceptions taken, Indi&me 
2 — and 11 hs Alle by theCourt, the Parties Sante hene wen was — — 
3 and the Andicement quaſhed. — 1 dif: 


Collicum Plaintiff againſt 7; ucker 
Defendant: 


N an Action upon the Cafe b2ought f bene ay © an Ae God 
I A. Not guilty * ue . the Plant Frag was ved n 8 9 


tian was nat good ſer for ſtopping a 


fry 1 to have 425 over 12 Land ot . — N his — 
— 4 he fol have occaſſon to uſe the fame, and WE Wat 
that he ed not ule it; the nta 


fame 
he doth not ſhew. that had ocealion to ule of 
air na et and did hold clearly, 
2 — me and ſhew the Dent t that he had occaſi- 
ye way; the Law ſa him, and it 1 
aa the Plaint himſelf 25 ſu ta the t. fog 
like the caſeof a t made, to reinfeoffe, o2 of a grant of a rent —— 
on condition, and if b2oken, this is to be ſhewed; but here the Plaintiff may 
well have his Action upon the caſe, foz ſtopping of his wap, without ſhewing of 
thecauſe he hath, to make uſeof the wap. Dodderinge Juſtice. The Plaintiff here 
may well have his Action, if his way be ſtopped; fo2 this is the contract and a- 
greement ofthe parties, That heſh ſhould have a — . a man makes a feoff- 
ment in Fee by Indenture ot his Land, reſerving a way to himover the Land, 
this is clearly as a grant, and ſo good, and it is to be uſed, quandocunq; he will: 
and he ought not to come to the Defendant, and tell him when he hath occaſion to 
uſe the wap, he is not to ſtop the wan. 2 any time; if he doth ſo, an Action upon 
the caſe well lieth againſt him and ſo the Court was clear of opinion fo? the 
Plaintiff, that he had juſt cauſe.of Action fo2 ſtopping of his way; that the De- 1 — for 
claration was good, and oby the Kulevt the Court, 1, — was given, and Flad. 


fo entred fo2 the Þ 


""" Sfattle 


— 


— 
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ON I TY TOY A ** 


A Writ of Res» 
ſticution for an 


The Writ of 


nied, per curi- 
am, 


gn Aden of I an Action of Treſpaſs, bzought here againlt the Defendant, in cuſiodia 


mariſcalli, in the Declaration, the Treſpaſs was laid to be done in Cornwal, 
the Defendant pleads in abatement of this Action, and ſets foꝛth the * ol 
Naa * N ng 


be done in 
Cornwal. 


1 


Shuttleworth Plaintiff, againſt the Corporation 
of Lincoln Defendants. 


1 Pon a wꝛit of Reſtitution the caſe appeared to be this, An Alderman of 

4 Lincoln was removedfo2 cauſe, and Shuctleworch elected A drm in u his 
plate; afterwards the Alderman firſt removed. the cauſe of his removal appear- 
ing to be inſufficient. pꝛaped to have a Wit of Keſtitution, to be reſtoꝛed again 
untohis place of Alderman, which was granted untohim bp the Court, with a 
Nule to remove Shurcleworth again, and to reſtoze the other; afterwards one of 
the Aldermen died, and ſo another plate now became void; and Shuttle worth who 
was removed upon the W2ir of Keſtitution, and by the Rule of the Court, in re⸗ 
gard that he had now undergone the Office, and charge ok Majoꝛ of that Coꝛpo⸗ 
tation, and there now being a place there void» and they by their Charter, being 
to have twelve Aldermen. he moved the Court foꝛ a Wait of ſteſtitution, tobe re- 
ſtoꝛed to his place again; the Court anſwered, that they could not wꝛite to them, 
to elec ſuch an one this Court, being only to deal in caſes of Keſtitution, bp 
granting of Mꝛits ot Keſtitutton, upon bad and undue removals *+ the Cozpoza- 
tion there having a free Election amongſt them; andſo they are to elect accozd- 
ingly. Croke Jultice, Shuttleworths election, the validitpof this reſted only upon 
the cauſe of removal of the firſt, whether the canſe was good o2 not; if good then 
Shuttle worth a good Alderman 3 but if the cauſe pꝛoved not good, but the firlt - 
reſtozed again, as here he was by a Wzit of Keſtitution, and the Rule of the 
Court, he is then in his place, ſtatu quo prius ; and Shuttleworth being removed. he 
is now likewiſe, ttatu quo prius, no Alderman, noꝛ tan he be any without a new e⸗ 


 lTection, by the Coꝛpoꝛation fo2 he hath now no right at all, by fozce of his fozmer 


Election : if the firſt cauſe of removal be not good, and the right of Shuttle worth 
reſts only upon this; and upon his fieſtitution ; but there is verp great a7 


that the Cozpozation ſhould again elect him, if they have a place now void. 
whole Court clear of opinion, againſt the granting of a Wꝛit of HKeſtituti 3 
this caſe is unto Shuttle worth; fo2 he cannot be reſtoꝛed to the place ot an - 


Reſtitution de- MAN, to a new plate, by fozte of his fo:mer election, fo: byhis removal, he is 


now, ſtatu od prius, No A an, and lo not to be reſtoꝛed ta the plate at anAl- 
derman; And ſo the Wꝛit of Keſtitution denied by the whole Court. 


Park Plaintiff, againſt Lock 
Dtefendant. | 


Entred Hillar. 10 Fac. B. R. 
Rott. 481. 


noltram, &c. he 
againſt him, 


placita non ſequantur Curiam 
45 here detlare 
here is not . 


of Watts did 


ed, 
lowed: he way fond aufe 


I h 


Roberts Plaintiff, againſt Roberts 
Defendant. 


Entred, Trin. 9 Zac. B. R. 
Rott. 164. 


— 


and ejectment 3 upon Non culp. the Jury found a ſpcei⸗ NS, 
Sons; and Trefpak and 
— — Tjectment. 
Poztions, & 


- 


good ; 1 

death, Stephen 
age of 21 pears, 
wag granted to the 
ters,.claimtig this 
intereſt in this untd the 


eu 

e 
tephen cr ſo 

end and determined. This 


ter their ments, Havghton Juſtice. Coke 3. pars, tol. 29, 20, 11. Bora- 
ttones caſe go very far in this caſe, whether by this deviſe unte Stephen this 214, , pars, 
be matter of contingeney, o2 matter — time, will be the queſtion. Dodderidge ſu- fol. 19. C. 


ſlice, 


AM. 


Termin. Paſch. 11 Jae. Part IL 


_— 


+ reſt in the San, but the ſamedothreſt in contingency. Croke Juliice. 


— _ 


ſtice,The matter will reſt here much upon the woꝛds; Il he deviſcth his termunts 
his Son, anduntil he come to his full age of 21 pears, that his Exccuto2s ſhalj 
have tye pzofits:here the Sont carlp hath a pꝛeſent Jintereſt;but it he doth deviſe 
that his Son ſhall have ſueh a Leale,after that he comes to his age cf 21 pearg, 
ond that in the interim his Exetutoꝛs to have the pꝛoſits here is no 4 inte⸗ 

man 


-- doth deviſe his term unto his Executoꝛs, until his Son ſhall come unto 21 pearg, 


he being then 15 ſhall not the Son have the reſidue of the term bp Jmplication? 


quali dic ret, he ſhall. Dodderidge Juitice. Me are ta look unto the intent, and 
meaning of the Teſtatoꝛ it this be here a Contingencp. Whether it was the in- 
tent of the Teſtatoꝛ that if his Son died bcfoze 21 Pears, that this term ſhould 
thencome unto firangers. augticon juitice, is intent and meaning was, that 
it ſhouldcome.tohim who by Law had good right to have it; as here the Ad- 


' miniſiratozof Stephen map have: The Court commanded Books to be bꝛought 


to them foz that this caſe will reſf upon the true conſtruction ofthe woꝛds of t 
ill — mas Juſtice prima tacie, inclined to be of opinion, that the Admins 


| firato2 of the Son ſhould not have this term. Haughton Jultice, that the A dmi⸗ 


Cole 3 pars, 
fol. 19. Cc. 


Cole 3 pars, 


fol. 20, Oe. 


niſtratoꝛ of Stephen the Son, and not the Aſſignee of the Exetutoꝛ fhould have 
the ſame. Afterwards, at another time, this matter was move dag in and 
Argued bp the Judges. Haughton Juſtice fo2 the Plaintiff, that the Adm:nifira- 
to2 of Stephen ought to have this term. It appears bp this Will, that the 
Teſtatoꝛ did intend two things: Firſt, to advance his Son Stephen with this 
term. Secondip,thathis Exetutoꝛs ſhould take the p2ofits thereof. until the full 
age of 3rephen of 21 pears, the ſame td be bp them diſpoſed of, foꝛ the benc fii of 
his Childꝛen foꝛ the increaſing of their poꝛtions, and fo to raiſe ſtocks unto tizem, 
and the woꝛds of this Will onght tobe conſirued.as to have perfo2mance made of 
theſe two points by the Will meant and intended He made diſpoſition of his per- 
ſonal Legacies,p:out by the Will; and fo2 his Leaſes, he by his Will diſpoſed of 
them to his Song, at tyeir full age of 2: pears, befoze they come to 2 pears, 
AJ make it to mp Executozs, and this is as much as if he had ſaid, J make 
it to my Executozs, uni my Sons ſhall accompliſh their ſeveral ages of 2x 
pears ; this was his meaning, that his Crecutozs ſhould have this in the ins 
terim, until they came to 21 pears; and he willed further that they ſhonld have 
this, to the uſe of his Childzen, and to raiſe a ſtock fo2 them; and alfo they ta 
make them in Soods. & c. this is all one. as a devile of the p2ofits unto theſe 
his Childꝛen, here the Will is entire, the w32ds of which, are not to be divided; 
but conſiruciton is here to be made out of the Will. Boratiogg cale, Coke 3. pars, 
fol. 19. A Legacy there is ſimited unto one when he ſhall come tohÞ age of zr 
pears, this is meerlp in tontingencꝝ ſo it ſhould be here in this caſfe,if here wag 
only a deviſe ot this term unto dtephen, when he ſhould come unto the Age of 21 
pears, and without anp further woꝛds but it is not fo here; Me ought ro make 
conſtruction upon the woꝛds 2 and ſublequent in this Will, upon all the 
woꝛds together; and if the Land here dcviſed unte S ephen, had been Fec⸗mple 
Land; no ditkerence then had been between this caſe, and Borations cafe, but that 
caſc would then have over⸗ ruled this tale ta be no contingenc y here, blit a pꝛeſent 
Intereſt; but joins a term here, the difference is, in this regard; it may be a 
Queſtion whether by this De viſe tohis-Exccuto2s.everpof his Song. hall have 
the ſeveral p2ofit of his term by hi foz his part as to this, it ſhall not ſo be, 
but they are to take the pꝛoſits of all altogether, and this taking al the pꝛe its & 
the dilpoſition and diſtribution of them £02 ſeveral po2tions, this bp the will is 

putablolutelpin the power of the Exccutoz8; and fo2 the term in them, ſuch 

tonſtruction is to be made,thep are to have the ſame Uſque, &c. the Sons come 

to their age at 21 pears 3 alſo the Father, who was the Teſtatoꝛ fixed his eye up- 

on the minozity of his Sons, and when they ſhould come unto 21 pears, and he 

had this in his intention, but not of their deaths intervenient, he never once 

dꝛeam to2 thought ofthis ; Boraſtons caſe, Coke 3 pars fol. 20. b. where the 1 —.— a 

d 


— —ô0 
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deviſed his Land to his Exetutoꝛs until Hugh Boraſton Hig Son ſhould come to 
his full ageof 21 years,fo2 payment of his debts,and perfozmance of his Will, Cole 3 pars 
this to be intended as the Court there held, that he had made a computation that fol, 20. b. 
the pꝛofits to be taken by his Exetutoꝛs, during the minozity ol his Son (which Bor-ftens cat. 
was by the ſpace of 12 years, would belufficient co pap his debts, topertozm 
his Will; E therefoze by the death ol Hugh, the intereſt of the Exetutoꝛs did not 
ceaſe,#(o here in this caſe theErecuto2s to have this as long as Stephen ſhall be 
within age; and ſo foꝛ this time,. it ſhall be in their power:and no difference there 
is between Boraſtons calc and this caſe now in queſtion, as to this matter; and 
fo there is no tontingenty in this caſe,but the Exetutoꝛs are to have this ſo long. 
and that by wap ol computation. It the Eſtate had been limited fo2 life, and at 
ter the deceaſe to remain to another, this is after the determination ot the Eſtate, 
It a man devileth Land to I. S. fo2life (and after) that his Erecutozs ſhall ſell 
the land they map ſell this land in the life time of the other, the woꝛd (after) this 
is as much as to lap, after the determination of the eſtate ; it is very apparent, 
here. that the meaning of the Teſtato2 was bp this his Mill, to advance Stephen 
his Son, but not by a contingenep;in — Apes in the Law, a Deed is lo to be 
managed that one entire conſtruction is to be made of all the woꝛds and ſoit is to 
be in caſe of a Will · it a man give land to another in the pꝛemiſſes of the deed, to 
him ct to his Heirs, and in the latter part of it, to him and to his Heirs males 
of his body, here he ſhall have, 1. an eſtate tail, and afterwards a fer ſimple in 
caſe of a feleas made bp the Diſſeiſo2, and the Diſſeiſee to another; this is the 
Keleagof the Diſſeiſo2,but firſt by conſtruction of Law it ſhall be ſaid,firft to be 
the Keleagof the Diſſeiſee to him, and ſo is Paramour and Vardleys Caſe in Pio w- Pt» {rn 
dens Commentarics, fol. 540. fo ſo the Law will marſhal the wozdg, ut res n.agis Com menta- 
valeat, quam pereat and ſo here is no contingency in this caſe, but that Stephen by . 540. 
the woꝛds and meaning ok this Will hath a good and pzeſent intereſt,and not. in d T 
tontingency, and ſo his adminiſtrato2 hath good right, and Judgment ought to cat. 
be given foꝛ him. Dodderidge Jultice. The adminiſtrato2of Stephen, is here ta have 
nothing of the eſtate limited unto Stephen, the ſame being to commence meerly 
upon a contingency» and he dying befoze the ſame hapned ; fo2 the argument of 
this caſe. will reſt upon the woꝛds of the Wil the Will is found in ber verba, 
the ſpecial verdict being, J do give to my Daughters $0 |. apiece; and my 
Sons when they come to the age of 21 pears, to one of them ſuch a Leaſe, and 
to my Son Stephen the Leaſe now in queſtion and befoze they are cf 21 pears. 
IJ make it to mp Exetutoꝛs and theꝝ to make them in goods, as they ſhall think 
beſt. Stephen dies befoze 21 pears.the ſole queſtion is, whether he had acontingent 
oꝛ an abſolute eſtate befo2e he attained to his age of 21 pears:if anabſoluteeſtate, 
and the ſame veſted p2eſentlp in him, then his adminiſtratoꝛ is to have theſame, 
but otherwiſe it will be,if no pꝛelent intereſt was ſctledin Stephen, by the woꝛds # 
of this Will, but a deviſe to him upon a pzecedent limitation, as touching the 
qualitp of the perſon to take, and when to take. It hath been agreed to me, 
that if he had reſted upon the pꝛemiſes, upon the firſt part of the Will (5) if he 
had deviſed this unto Stephen, when he ſhould come to the age of 21 pears , 
without any other woꝛds that this ſhould have been a meer contingent eſtate : 
We are now to look into the ſubſequent wozds of this Will, and to examine, 
whether they will male anp alteration in the caſez as to this, clearly thep will 
not: it appears bp this Mill that there wag a two-fold purpole in the Teſtatoz. 
Firſt, to deviſe his term with a limitation. Secondlp to deviſe his perſonal cſtate 
to them; and this by him left unto the diſcretion of his Executoꝛs: but they were 
to have thcſe Leaſes upon a limitation of time:the latter woꝛds hereof this Will 

do not any waps impeach the fozmer. It is to be tanſidered, whether it was the 
* meaning ot the Ceſtatoꝛ here to have this tern to be ſetled in Stephen abſolutely 
02 not, but upon a contingency;if he had here ſaid and fo2 mp Sons, Stephen and 
Robert, till thep tome of full age of 21 pears , A will that mp Erxceuto2s ſhall 
have the ſaid term, this clearly had 1 the cale, but here the deviſe is made 

22 upon 


S „6— 
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24 H. 8. Br, 
Caſes, fol. 9. 


. 


3s H. 8. Dyer 
fol. 39. La 
timers caſe. 


upon an expꝛelſs limitation pꝛetedent, c here he is out of this limitation ; but if he 
had deviſed the term here unto Stephen, and till 21 pears of mp ſon, deviſe this 
to mp Executozs ; here the Exetutoꝛs are to have this only, until his ſon Stephen 
accompliſhed the age of 21 pears. Jfone had then demanded of the Teſtatoꝛ, who 


' ſhould have this term, ifhis Son Stephen never came to his age of 21 pears, he 


would then clearly have anſwered, that his Executoꝛs ſhouldhave had the ſame; 
here by the woꝛds of this Will, his Executozs to have the term, until his Son 
tomes to 21 pears, and it this never happens, the Executoꝛs then to retain the 
ſame. Allo as tothe perſonal eſtate raiſed, this is not limited to be out of this 
term; to if he had laid, and then to make them out or it in goods, xc. it would be 
otherwiſe, but this was here left to be out of his goods in general, As to the 
woꝛds ofthe Mill, all the woꝛds of the Will, with this conſtruction do very well 
ſtand together; but not by any other conſtruction; and by this conſtruttion, all the 
woꝛds ſtand well together and with the intent of the de viſoꝛ. As to the caſes re⸗ 
membꝛed in 24 H. 8. Br caſes, fol. 9. placi to go Brooke title Deviſe, placito 27. a man 
deviſeth 20 l. to I. S. to be paid within 4 pears after his death and dies, and the 
deviſee dyeth within the 4 pears, that pet his Executoꝛs ſhall have the mony 3 
here in this caſe clearly there is a pꝛeſent intereſt veſted in I. S. the deviſce, and 
this ſhall go to his Exetutoꝛs; and ſo likewiſe in Latimers caſe, 36 H. 8. Dyer fol. 
59. where he deviſed to his Daughter 500 1. foꝛ and towards her marriage here 
there is an intereſt pꝛelently veſted in her, but in the end ot that cafe it is cited to 
be 3 Eliz. that if the papment was limited, to be at the dap of her marriage, o2 
age of 21 pearsg,and ſhe dies befoze the one oꝛ the other happens, in this tale her 
Executoꝛs ſhall not have it:and this caſe did indute me to be ot this opinion this 


being in — our caſe here is, there will be a difference, if the deviſe was J 


will that mp Executo2s ſhall pap ſo much to mp Daughter at her dap of marr1- 


age; if ſhe dies befoze,her executo2 ſhall not have this; but if he deviſeth ſo much 


unto his Daughter, at the dap of her marriage, to be paid by his Exetutoꝛs E ſhe 
dies befoze, there otherwiſe it ſhall be, her Executoꝛ here ſhall have the lame ſa 
here in this pꝛincipal cale there is 4 5 Will but alimitedeſtate unto Stephen, 
& ſo atcoꝛding to the intention of the Teſtatoꝛ not the adminiſtratozhere of Stephen, 
but the aſſignee of the Erecuto being the Detendant is to have this term.Croke 
Juttice, That the — — Stephen here ought to have this term. 3 que⸗ 
ſtions are pꝛopounded, and well anſwered in this Will, & this which is primum 
in intentione, ig ultimum in diſpolitione ; the firſt Queſtion is, Quis? who ſhould 
have theſe his Leaſes ? He anſwers to this direaip (S) mp thꝛee Song; here 
now is primum in intent ione, ſo that here now bp theſe woꝛds in the Will, the per⸗ 
ſons to have, and the things they were to have, are here certatnlp deſigned and 
ſet down. The 2. Queſtion is, Quando? when they ſhall have this? The anſwer 
is when thy are of the full age of 21 pears. The 3. Queſtion is but Quis inte- 
rim? who ſhall have the lame in the mean time? The anſwer to this is that my 
Executoꝛs: there will be a difference between a contingencp,which may have a 


' certain time fo2 to commence, and that by computation of time it a man deviſes 


2100 l. unto his eldeſt Son when his ſecond Son ſhould come to the age of 7 pears, 
he dies befoze he doth accompliſh this age: Notwithſtanding this clearly the 
eideſt Son ſhall have this 100 l. when the time p2cfired ſhall happen by eflurion 
of time, foꝛ there is dennitum tempu, the time ſet down;but if it be upon an uncer- 
tain contingency, this ought then firſt to happen, aut nunquam, this ſhall never 
happen;ſo in the caſe in 3s H. 8. Dyer, if one deviles ioo l. to his Ogughter, to be 
paid at her age of 21 pears,and ſhe dies befoze,her Exetutoꝛs ſhall Have this, foz 
this is a Legacy, c a pzeſent intereſt paſſeth by this deviſe,& the papment of this 
ig only deferred till her age of 2: pears. I agree the rule that hath been taken 
touching Wills, that conſtruction ſhall be made upon all the woꝛds of the Mill; 
if he had here deviſed theſe Leaſes to his Sons when they ſhouldcome to the age 
of 21 pears, and that his Erecutozs ſhould have the ſame in the interim, each * 


in the general Kules, that every Will fall be conſtrued accozding to the intent 
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dt them when he comes to his agoof twenty one pears, ſhall have his term by 
ſuch eonſtrudion made; & reddendo ſingula fingulis, and the eldeſt ſhall not tarry fo: 
his part until the poungeſt ſhall come to his age of twenty one pearg, foz each 
of them ſhall have his term in his turn 13 H. 7. fol. 17. b. bp Fincux. A man ha- 


| a 
ving a termfo2 pears; by his Dill deviſeth, that his youngeſt Son ſhall have x * 13. 


this after the death of his Wife, the ſhall have this during her life by implicati- 
on; if a man by his Will deviſeth that his Executozs ſhall have his term, until 
his Son John ſhall tome unto the age of 21 pears, when his Son John comeg to 
rhis age, he ſhall have this term by implication; the deviſe here in this Caſe to 
Hig Exetutoꝛs, is ſub modo, 19 Eliz- Dyer, fol. 356: Chick deviſes a houſe taa Wo- 
man in Foo mple; and after her deceaſe, to W his Son, adjudged, that the Wife 
had an Eſtate fo? life, the remainder to the Son fo life, the remainder in Fee to 
the Wife; fo2 the Eaw ſhall make all the wozds of the Will toſtand, ut res magis 
valeat, quam pereat; andſo hexe it is verp apparent by thereſslution of theſe Que 
ſtions (S.) Qyis, Who ſhall have them? Quando, When? & quis interim, Wha in the 
mean time 2($.) My Executo2s ; fo that here is nouncertain contingent, and the 
death ok his ſon in the interim, never onte came mtohts conſideration;but if it had 
been here in caſe of an uncertain contingency, the contingenep then ought firſt 
to happen,and ſo = the whole matter, Judgment in this Caſe ought to be gi- 
ven fo2 the Plaint if, foꝛ the adminiſtratoꝛ of Stephen. Dodderidge Juſtice. A I make 
a Leale to J. 5. until his ſon comes of full age, he being then within age ot the 
age of 1 5 pears, this is good, and a plain caſe; the reaſon of this is, betauſe there 
ought to be a certain intereſt at the time of the making ot this Leaſe he was then 
15 pears ot age, and therefoze he was to have this to26 pears; but when one is 
to have a thing and this is to have a pꝛetedent contingency betaze it begins this 
certainiy ſhall not hegin betoze the — — en; fo2 by ſuch conſtrucion 
as hath been here made of this Will pon will b2eak the intent ot the De- 
viſoz by this his Will ; and Judges ought to expound Wills actoꝛding to the 
meaning of them; here he meant to advance his Will. Haughton Juttice, Af I de- 
viſe, that ]. S. after the death of N. ſhall have mp Land, to him and to his Heirs, 
this is anerecentozy deviſe ; but if I afterwardgdo deviſe this to J. N. foꝛ his life, 
this is now a deviſe to him fo2 like, with the remainder over to J. S. Dodderidge Ju- 
{tice agreed this ſo to be. Haughton Juſtice, It is verpmatertal to be known, Whe- 
ther the Pꝛofitg of this Land were intended by the Will ta go nnto the benefit af 
the ſons. Dodderidge juſtice. It is here only to be conſidered, Whether the Teſtatoꝛ 
by this his Will, did intend a p2efent oz a future Advancement to his Sons. 
Haughron juſtice demanded, Whether the Exetutoꝛs here ought to raife with the 
fitg o theſe Lands fodeviſed, perſonal potions fo2 his ſons, oꝛ out of all his 
other Goods generally the ſame to be out of the Lands deviſed. Doddcridge jultice. 
The ſame 7 to be out of all generally : The Court then ſaid, that ti en would 
be better ad vi 
ſfap, {tat quo, until the Court ſhould be full: Afterwards on another dap, the 
Court being fult, this matter was moved again. Haughton Juſtice maintained 
his fozmer Opinion, by the Will this is a pꝛeſent Jntereſt, and no contingency 
in Stephen: Conftrucrtonts not to be made upon the firſt part of a Will by it ſelt, 
but upon all the woꝛds and parts of it, the ſame being entire; and here the whole 
Will being laid together that which is eantingent at the firſf, is now by the ſub⸗ 
fequent woꝛds of the Will. made to be dependent upon an Eftate certain, and ſo 
Judgment ought to be given fo2 the Adminiltratoz of Stephen. Dodderidge Ju- 
ttice. The general queſtion in this Cafe is, Whether he intended to advance Ste⸗ 
phen abfoluteip, oꝛ upon a contingency; whether pꝛeſentin. with a pzeſcnt Inte- 
reſt, 021 a contingeney: It ars, that the Mill of the Teſtatoꝛ was to ad⸗ 
vante his Will, and his intent allo was to advance Stephen his ſon ſo aꝶ the reſt, 
and his Will ſhould be alſo advanced, and this upon a contingency ; we all agree 


and 


19 EM. Dyer; 
fol. 356. 


ed of this Caſe, and ſo by the Aule of the Court the ſame was to 
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and meaning of the Deviloꝛ: The true Kieaſons of this, 1. Becauſe that Wilts 
are made, plerunque in extremis, when men are grieved in Bodp, and troubled in 
mind. 2. Becaule he is jnops. conſilu, at theſame time, and therefoze the ſame to 
be taken actoꝛding ta his intent; but pet this will admit ol ſome Exceptions: It 
it be demanded what intent this ſhould be, even ſuch an intent as agreeable to 
the Law of the Land otherwiſe all will be fruſttated. A ſecond Exteption is this, 
What intent? even ſuch an intent as pou map collect and gather out of the wozds 
of the Will and fo2eign intents are not to be received. A third Exception in the 
gathering of the intent, not to take the woꝛds out of the Will, but ta make ſuch a 
conſtruction upon the Will, ſo that if it map be, all the wozds in the Will ma 
ſtand; and theſe are the thꝛee Exceptions out of the Generals: now to applp the 
untothe Caſe of a Will. it is impoſſibie, by Cates, 1 the intention of the 
Teſtatoꝛ; but to look into the iDiil it ſelt, and in this now in Queſtion, there 
are two realons which induce me ta be ol this Opinion. 1. The Teſtatoz himſelf 
malies a plain difference in his will. between a pꝛeſent, and a future Advance- 
ment; he had four Daughters, and his eldeſt ſon. he advanceth them pꝛeſentlp, 
without anꝝ time of limitation, but his poungeſt ſon Stephen, when of the age of 
21 pears ; and doth by this his will demonſirate what he ſhall have, & quando, 
and he hath limited the time with a contingency: It one had demanded of the 
Teſtatoꝛ who he intended ſhould have this leaſe in the interim, till his ſous came 
to the age ol twenty one pears? the anſwer is, out of the wozds of the will (5) 
make it to mp Exetutoꝛs: Jf he had been further demanded, what if he never 
come to his full age of twenty one pears, who ſhall have the ſame then? the An- 
ſwer by the will that his Exetu oꝛs to have this until the Son comes to his ful 
Age of twenty one pears, and it he do not attain unto this age. his executoꝛs 
then to keep and retain the lame; to2 his intent appcars 10 be to advance his 
will and toraiſe aſtock fo2 his poungeſt ſons, thep to make them in Goods ag 
they ſhall think good this left in time and quantity to the Erecutozs & map be 
made moze 02 leſs, acco:ding as the contingenep ſhall happen: This is the firſt 
reaſon. and it ſtands with all the parts of the will, hawn from the difterence 
which the Teſtato2 himſelf, bp the very wo2ds of his will, did make between a 
pꝛeſent and a future advancement ; the reaſons given in Borattons caſe, Coke 3 pars, 
and in Manning Caſe, Coke 8 pars did move me to beot this opinion, the which J 
ſhall maintain, bp reaſons dzawn out of thoſe Caſes & vivida argumenta, ought to 
be in Caſe of a will: JnBorattons caſe, there the intent of the Teſtatoz appeared 
to be to advante his ſon, and his Yeirs. alſo, and that with the Fee ſimple ; 
there intended to advance his Heirs alſo, and that not bp Purchaſe. but ta ta 
and be in by wap of deſcent,this was his intent there very apparently. and fo2 this 
cauſe no contingency there; and notwithſtanding the firſt Deviſce there died be- 
foze his Age of 21 pegrs, pet his Heir ſhould have the 1 this is 
there collected out of the will it ſelf and as there, ſo here in this his in- 
tent appears plainlp. to advance his will; and here this could not be. but bp 
his having of this Leaſe to come unto his Exetutoꝛs upon the death of his ſon, 
befozehis age of: 21 pears : but this could not be in Bor«ftons calc, by reaſon 
that the Jnheritance was deviſed unto his Heir, when he comes to his age 
of 21 pears : Allo, if this Eſtate here, deviſed to his ſon, ſhould not reſt in a 
contingency, the wozds of the will ſhouid then be bzoken, the woꝛds being, 1 
make it to iny Executors, &c. and thep fo2 to make them in Goods, as they think 
beſf : And it : was the intent of the Teſtatoz here in this caſe, to advance his 
will, and not the Adminiſtratoꝛ of his Son, who might be a meer ſtranger unta 
him, it being in the power of the O2dinarp to grant Letters of Adminiſtration 
to whom he will; and this intent of the Deviloꝛ is plainlp collected out of the 
very wozds of the will, upon the difference therein made bp him, between a yze⸗ 
ſent and a future advancement, and one part of the will ought here to be expoun- 


ded by the other. atcoꝛding to the Caſe in 9 Eliz. Dyer, fol. 261. A man ny — 
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nd Oe, into Yamler of ſaid Ville, he deviſes all 
1 1 wort EE ESE 4 
Ts, Dee of viſoꝛ, appea 
is to beobferved; and by this — 
of his Wi here 19a 1) 
the ſame; and this | 
— 
to makear elf in his err qt 


the Loꝛd Latimers Caſe is a verp 
Daughter, fo2 and towards Wet er Barrie: 3 


js 


and abſolute diſpoſition y the diſpoſed of 
Rn nee, and as the 14 e f, her — 
ld have the ſame; 2 iz, if fuch a De · 
wie was made to be paid at a day to exit, — there the Ex⸗ 
ecuto28 ſhall not have the ſame, only a fu- 
ture, and nat a p2eſent advancement, but —— 


& 
* 


this Caſe now in eſtion. the intent and true meaning oft 
woꝛds ol his Will, appeared ſo to be ; and ſa Stephen the 


his a pears, and fo befo2e the con 
recelf waa all veſted oz ſetled in 
to his A e 


ought to be given a him, and 
Croke Jultice, That gment 


— agre; 
Fe to trace the intent a meaning of the Teſt out of the very wo2dg of his 
, that this is Sacra expoſito teſtamenti : Firſt, I ſee here by this Will, an a⸗ 
ſarum of death untohim, my — nam morieris; next I oh · 
ſerve in the Teſtatoz, viſcera patris erga bp a 2 — 
makes by his Will pꝛovinion foz nder the ogy ; 
P2oviſion fo2 his ſons ; he had ſons, Edward, John, and Stephen, 
and Stephen wag firſt in g intention; fo2 ubi amor, ibi animus; here is tacita quæſtio 
but expreſſa t ſio, the p2oviſſon fo? his 8, it is ultimum in diſpitione, hut unum 
deeſt, when axe to have it? here as to this, is by him expꝛeſſed teaus defini⸗ 
tum, at 21 pears ; this was expreſſa reſponſio, bp the verp woꝛds of the Will, but 
quis interim? here is tacita quæſtio, hut expreſſa rc ſponſio as to this a being 
Exetu malie it to 1 Thep are only Cuſtodes bone 2 


in Goods: lo that here, by E — — — .. it is primum ſtatutum, that 
his ſong ſhall havehis Years between an untertain contin- 
gent (as when luch fh — and a contingent certam as here 


in this caſe, ante bag 5 © in cerrain, and ſo, —— Noe ſingula —— ſingula- 

tim & ſeriatim, each of them thall have h1s Leaſe, when hethall ome compu- 

tation to the time of 21 years: Litter 8 Borattons 

Caſe, the lively c tonof a Will * ought atoms caſes 
toconcur with the fules of Law, — — — to 


one and to his Heirs, and it he die without Heir Deir that a > hee Wa 
| void, fo2 this cannot fo be by and Law: A li⸗ 
ae e eee e 


Eſtate tail. as enreth in 18 H. 8. Br =_ ny 1. 255 s HS. . 27. 18 H. 8. oc, 


The reaſon of is. that he at the e of the making —— 
ment of Law, only inops confilii, and therefdje the m enz. Dyet 
that he intended the Deirsof his Body, 2 Eliz. Dyer? fol. 171. Fi — ale: — fol. 171, ye, | 


? 
deviſed unto even when he 
RE ee eee 
ö 5 age, oꝝ an $6 TV | » . 
1 al) che Will anſwers & thep to make them in goods.aF thepthink fit; E then con- 


cludes his will in this manner c lo with all the zeſt f mp goods. dc. I make it tu 
j eB ons Error a net 
; ; , manner 

limited; and deviſed to Stephen; tits is the general queſtion, and the pinch cf the 
| 


caſe: fo2 the true co ion of the ſtate of the queſtion, it is to be examined, whe- 
ther a future, o2 a pꝛetedent » doth paſs here unts Stephen the ſon by this 
| will: if the See then the Exetutoꝛs of the deviſa2, are ta 
4 have this leaſe, but iſe it is, if Stephen Have a pzeſeht intereſt by this will, 
j to him de viſed: Mills and the conſtructionof them do moze perplex a man, chan any 
1 ther learning, and to make a certain conſtruction ot them, this cxcedir juris pru⸗ 
dentum artem; but J4have learned this good 1 junge in ſuch caſeg ag 
| near ag map be, andaccozding to rules of Taw; and A fhall not err, 
| and this is a good and a ſure rule, if a will be plain, then to collec the meaning 
| of the Teſtato2 out of the woꝛds of the Will: we all in all theſe Aules but 
| we differ in the applicationof them 3 here bp this deviſe, there is an intereſt pꝛe⸗ 
| ſently vefted in Stephen the ſon. Neaſons to pzove this; applicacio eſt vita reguæ. 

3. Dp way of introduction into the cafe, I do affirm, and agree the thzee Rules 
befoze remembꝛed: everꝝ eſtate, oꝛ intereſt, is either in eſſe, o2 in contingency. Ag 
to eſtates in eſlc, then are of twotozts ; either then ought of neceſſirp. to veſt in 
intereſt — and without poſſeſſion, oꝛ elſe in intereſt and poſſeſſion pꝛeſent⸗ 
Ip: if a Leaſe be made at the Common Lam, toone fo; life, the remainder over, &cc. 
and that poſi mortem of the Leſſee, this ſhall remain to another, this is a re- 
mainder pet the woꝛds are future, andcontingent, becauſe the ſame is to tom 
mente and begin upon the determination of the fo eſtate ;in which caſe,there 
was no contingeney;but a Leaſe fo2 lite the remainder ober. And as touching 
contingencies. ſome ot them go downwards; 2 habe a term ſoꝝ 100 pearg 
and do deviſe this to one fo? life, and after his , that this ſhall go to ano - 
ther. he hath a pꝛeſent Intereſt in this, but pet ſuch an Intereſt, as cannot be re⸗ 

| 1 leaſed no2 pet granted: as it hath been adj in Plowdens Commentraries,f,c 24. 
. 524. G in Welkden and Elkingtons Lew Such a — 5 a term, — tothe ſon, 
| goodzand if — wy accrues unto Executo2s ſhall have this, 
ql She mng rind hi tnot grant it. Concingrneie areonpin ee eaſes 
3. 3. fol 25. in the Low. 1. When the Perſon and Eftate is certain, but upon ſome collateral 
| event which map happen, and which map not happen. 5 E-3. tol.27. where ii i⸗ 
am made a Leaſe to John fo2 his life, reſerving rent unto william during the life of 
William,andthat afterhis death, —— had remain to the Leſſee and his 
Ph len: Com- Deirs : thig is a although in, whether William ſhall ſurvive. 
is acontingencp in the perſon. A:- 


contingency 
| | ment. in Cole- Ploudens Commentaries in Colethirlts caſe, 


witz cale,Oc. ton and Hoſe caſe, Paſch. 36 Eliz. Rott. 348. by limitation to convey unto the uſe of 
one in tail, Provided, if he do ſuch an ac, then nat ta remain, this ſhall never re- 
„ main, if he doth not the act: The ſetond taſe of contingencigs, (S) when the per⸗ 
Regiſter in ſons are uncertain, and the eſtate certain And the time alſo certain, as touching 
—— this, it ars in the Regiſter, in Formedon. If land be given to husband and 
| wife, and the heirs of the body of the ſurvivozof them, then have herz an eſtate foz 
I! their lives; but when one of them dies, the eſtate then doth alter. pet the a 
ii 2 
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{og comes Vauxes Caſe 
on S from Hill. 35 Eliz, 


Tr upennyes 
Caſe, or Bald. 


Will 
have the int 


pears,at 2.1 pea 
hs pongeſt fon 


the exentozs'mayþ 
his Childzen, his Executo2s: and put the caſe that S ephen his ſon, had 
married de facto, ànd had a Child, chall not his idue have this, befoze his 


map 
his 


pou make a contingency. in ſuchacaſeby this wap, pou will inrich Srecuto:s, 


which are fo2 the moſt part ſtrangers#to the Teſtato2; and hy this poo Childzen 
ſhall be depzived of ran, E r this will bothe Nr 


132 Termin. Mich. 11. Jac. Part Il. 
of ſuch tontingenties: many} by their Wills do limit eſtates unta their Song 
ces pars, at their ageof 24 pearg, and ſome at 25 years.Jn Juſtice Wyndhams caſe; 5 pars tol, 
fol. 8. b G. 8. b. a man eizedof ; Acres in fee, makes a Leaſe of one Acre to A. fo2 life, of 
another Acre to B. foꝛ lite, ofghe third atre to C. in tail, and afterwards retiting 
the eſtates doth Covenant with his Bzother, that after all the eſtates ended & 
determined, he and his heirs. ſtand of theſaid 3 acres, to the uſe of 
his bꝛother in 2 the death of one of the tenants (02 life, the bꝛother 
ſhall have this Acre, and ſhall not ſtap till the other eſtates be ended;but redden⸗ 
do ſingula ſingulis, bn the Covenant, the eſtate in the ſeveral acres;veſis pꝛeſentl 
© inthebqother,withoutanyerpectancp,but to takeeffectin poſſeſſion,as thep fall, 
SE 3-f.53- and la here in this caſe, and 6 E. 3. fol. 5 3. agrees with Windhams caſe, the 
Law always delights m ot eſtates, and fo2 this purpoſe, will by conſixu- 
' tion makecopulative woꝛds, tu be ag digjunctive 8; this caſe hach been put 
and agreed, that if Land be deviſed to I. N. after thedeath ot I. ® tis acon- 
The Lord tingent deviſe, but ſome doubt map be made of this; ſee the Lozd PaMrs Caſe, 
Pagets caſe, put inthe eco? of Cheddingtons z I pars fol; 154. a good caſe, touchin 
put Cote 1- 'veſtingof a uſe, nocont 
il and Bo this caſe. Hill and Bacons C 95 
cons caſe, pal taſe here, and was then 
0 Elix. B. R. here given againſt him, and the Exetutoz 
Judgment 8- thank pou, pou have ſpoken moze fo2 me than ever meant; and lo in 
plant. this caſe, Judgment — 7 fo2 the Plaintiff, the Adminiſtratoꝛ of 
Stephen the Son, andſo bp the Rule of the Court, Judgment was ſo given and 
entred accozdinly. I | 
CY 
Sir George Reynill Plaintiff, againſt Sackfield 
- Defendant. | 
Action upon I an Action upon the caſe fo2 ſcandalous woꝛds non culp, pleaded, a ber 
-—». [die was found fo2 the Plaintiff. Jt was moved in Arreſt of Judgment, that 
the wozds, as thep are laid in the Declaration, are not actionable : the woꝛds 
appeared tobe thele, ſpoken by the Defendant of the Plaintiff. (S) Che Deed 
which Sir George Reynill ſhewed foꝛth befoze Hir John Tindall, wag fo2ged, and 
— made under a hedge. It was urged that there was no ſcandal unto him by the 


nolas caſe, 


Judgment for" are well 
che Plainciff, 13ozdg here, if he had ſaid ſo, pou made 
woꝛds are 


ſpeaking of.theſe woꝛds, foz it map well be made under a hedge ; otherwiſe, if 
he had ſaid, that it was foꝛged under a hedge;a caſe in 39'Eliz, was remembzed, 
an Action upon the caſe, bꝛought bp one Reyi.olds foz woꝛds being. Thou art a 
cozening Knave, and ſhewedſt fo2th a deed, a Verdict was found fo2 the 
Plaintiff, but he could never have his Judgment. Croke Juttice. The ſenſe of 
the woꝛds are here to be conſidered, made it, this is only the fabzicating of it, 
under a hedge, in a cozner,accozding to the true ſaping, qui male agit, odit lucem: 
theſe woꝛds are ſcandalous, and well actionable. Haughton Juſtice agreed that 
theſe woꝛds are actionable ; the firſi woꝛds here are not actionable, pou made it; 
ag much as to ſap, pou foꝛged it: if one id ſap, this hoꝛſe was ſtolen from 
I. S. and pou ſtole it. theſe woꝛds are well actionable. Vodderidge Juſtice. Di⸗ 
vide this caſe ws — this is a fazged Deed, and pou knew 
it to be foꝛged, theſe wozds are well actionable, becauſe theſe wozds do make 
im ſubject to punifhment fo2 this his concealment of fo2gerp ;.itthcſe wozds 
being ſevered, ſhall not be actionable, pet thep being all conjopned together 
e, & quæ non proſunt ſingula, juncta juvant. Convert the 
this Deed under a hedge, and fo2ged 
it, well actionable; fo here-theſe wozds ſevered and digjopned, 
are not actionable, but conjopn them together, then here is an apparent on 
and 


part I. Termin. Mich, 11 Jac, 133 


and foz this cauſe well actionable, and ſo the Court agreed clearly, that 
woꝛds were actionable, and bp Kuleof the Court, Judgment was —— 


the Plaintiff * 


Smale Plaintiff, againſt the King 
Defendant. 


Entred Trin. 11 Fac. B. R. 
2. pars. Rott 14. 


* a Wꝛit ot Erroz-to reverſe an Utlarp,upori a pzeſentment aſſigned 'fo2 Erroꝛ. — og 


1. That the Capias was awarded contra Franciſcum, and the return was quod ary. 
Francis, in Engliſh, Non eſt inventus. 2. That the exigent bears Teſte, after the Utlry rever- 
return of it : The Court held the Laſt erro2to be a good erroz; and foz this erroz, d. her cu· 
by the Kule of the Court, the Htlary was reverſed. rams 


* 


Kirgby Plaintiff, againſt Ungle 
' Defendant. 


Entred Paſch. 11 Fac. B. R. 
Rot. 17 6, 


Na Wizitof Erro2 to reverſe a Judgment given in an. Action upon aſe in A writ of er- 
I London, the firſt erroꝛ was in the Judgment, which wag againſt Ln ror reverſed, 
dant inthe Action quog apiatur, where it „ been, quod fic in miſcricor- 1 8d 7“ 
dia, and the Defendant taken b fozce of this. A [2 Erroz,fo2 that the bail was Pop. 2-3. 
taken, without any Scirc tacias iſſiied out againſt him the Court clear of opinion 5 Co. 55.50. 
that the Judgment was erroneous, and fo fo2 theſe erroꝛs, by the Rule of the dre 85. 


Judgment 


Court the Judgment was reverſed, and a ſuperſedeas granted by the Court to — 
> 


deliver the party ſo taken out of Execution. 
Marker Plaintiff, againſt C roſs 
Defendant. 


Entred Trin. 11 Fac. B. R. 
Rott. 232. 


12 an Action of Debt upon a Bond, upon oyer demanded, the condition of the Debt upon a 
Bond appeared to be in this manner. (S) That whereas the above bounden 0nd. 
&c. ſhall and will. cc. where the ſame ſhould have been, if che above bounden, &c. 
ſhall and will, &c. The Court all clear of opinion, that this was a meer void 
conditton, the ſame being altogether inſenſible, and not compulſozp, as the ſame 
ought to be, and ſo the Obligation * ſingle, and without condition. 
2 


gaily 


11 


Termin. Mich. 11 Jac. 


Bayly Plaffitiff. againſt Maynard 
| Defendant: | 


Ian Action upon the tale foꝛ woꝛds, upon non culp. pleaded, a Verdict was 

a found fo2 the Plaintiff ; it wag moved in Arreft of Judgment, that the wozds 
upon the Caſe Were not actionable,the woꝛds were theſe,ſpoken by the Defendant of the Plain- 
for words. riff. Thou art a fioguich inave, and a Thief. Cur. Notwithſtanding this be 
ſpoken in the Adjectivelenſe..yct the woꝛd (Thief) here is a diſtinct wo2d bp it 

| ſelf, and ſcandalous, and ſo theſe woꝛds, as then are ſpoken are ſcandalous, and 

Judgment for aqtionable, and ſo hy the Rule of the Court, Judgment wag given and ſo entred 


the Plainiff, (> the Plaintiff, 


Sir Thomas Waller Plaintiff, againſt Hanger 
Defendant, 


An Informa- 12 an Jnfo2mation fo2 Pꝛiſage, who virtute literarum patentium, tam pro domi- 

p = for Pri- no 92 9 weed quam 2 — the Defendant — upon the mt 

age on the Plaintiff dies, hanging this demurrer: ion moved, whether 

. by the death of the Plaintiff, the Inkozmation doth abate, oꝛ not? The Court all 

1 Ra rep. i38. Clear of opinion that bp the death of the Plaintiff, the Jnfo2mer, the Infoꝛmati⸗ 

Gi 33. Hanes ee General doth eg dert the dZathof the Ariane herh whe 

33. ngs nep < e; | ato? nor 

— abate and determine the ſuit ; alſo the Info2mer here, being the chief Butler 

abared per to the Ring. The 1. Infoꝛmation here viriute othcii, and he replies, ag in his 
mort, ownright, the Court clear of opinion, that the Jnfozmiton here wag abated, 


Holemam Plaintiff, againſt Karwithy 
Defendant. 


Entred Paſch. 10 Fac. B. R. 
Rott. 581. | 


| xNanAcion upon the cale, foꝛ a trover and converſion of a certain quantity of 
— IE. The Defendant pleads in Bar of the Action, and intitles himſelf bp a 
a trover & trover in London, without making of anp anſwer to the pzoperty alledged in the 
converſion, aintiff, and without any travers and foz this cauſe, the Plaintiffdemurred in 
aw to this Plea in Bar, fo that by Hen. Velverton fo2 the Plaintiff,nocolour 

will ſerve in this Action, but he ought to have taken a travers. with an abi. hoc 

that then were the pꝛoper goods of the Plaintiff,andto this purpoſe there 9 8 

| aſe 


* 


XY WV * 4 aus 


Part IT. Termin Mich. 11 Jac. 135 : 


Caſe adjudged in point, between White Plaintiff, againſt Price Defendant, in a —— 
Trovex and converſion fo2 goods: the Defendant by his plea in bar, intitles Banden 
himſelf to the goods, by a [ale of them, to him made by &c. and makes no anſwer 

at all to the pꝛopertie, andpoſſeſſion alledged to be in the Plaintiff, that he was 

poſſeſſed of them, as of his p:oper goods; and foꝛ this cauſe only, inthe Exche⸗ 

quer Chamber, this caſe was adjudged againſt him, and fo2 the Plaintiff, bp all 

the Judges. Dodderidge Juttice, Poſſeſſion, without p2operty, is a good cauſe, to 

maintain an Aciionin general (S) an Action of Treſpaſs, but not in this Act- 

on; fo2 that in treſpaſs there are many Pleas» which will well ſerve, as his fre- 

hold; the which ſhall not beſo in this Action here of Trover and Converſion; in 

this pꝛincipal Caſe, the Court was clearlyof opinion, that foz this omiſſion, the judgment wor 
Plea m here wag not good, and int. by the Rule of the Court, Judg- the Plainiis. 
ment was given> aud fo entred fo2 the Plaintitf, 


Goodgroome Plaintiff, againſt Maore 
Defendant. 


Entred Paſch- 10 ac. B. R. 
Rott. 204. 


Pon a mation in arreſt of Judgment, by George 
to be this; upon the trial of a Cuſtom of a Copyhold, a veryic mas found cr. , 
fo; rhe —— moved in Arreſt of N was, That — 2 11 Co.1½ 18, 
mil venire tacias being miſawarded, ame one e, 
Copyhals was alledged to 


e, the caſe appeared Arreſt of Judg- 


whereas it ſhould have been of two; the cuſtom of the 
be, in the manno2 of de Warrfield, within the mannoz of Warregrave, and the venire 

tacias wag de Warrgrave tantum, where the ſame to hape been af both, (S) 

de Warheld, & de Warregrave, and this is warrantedſa to pay been by the Book f. fol. $04 
of 9 E 4. fol, 50. Dodderidge Juſtice. At Dale be alledged to be within the Wanno? 

of Sale, the venire facias ig to beof Sale only; and if the venire tacias had been here, 

Le Mane rio, this had been good, which was agreed untobp Haughton Juſtice. Dod - 

deridge Juſtice, and the Court agreed this venire facias tu he weld awarded, and that 

the Book of 9 E.4. tol.50. doth not warrant the venire facias here to have been of a 
both places fo that here is nomiſ-trial in the taſe, the venire tacias well amard judgment for 
ed; and io bp the ule of the Court, Judgment was given foz the Plaintiff, the Plainiit: 


Rogers 


Termin. Mich, 11, Jac. Part II, 


Plomden Com- 
mentaries, fol. 
23. Ce. 


Judgment for 
the Plainriff, 


Rogers Plaintiff againſt Parrey 
Defendant; 


Fntred Trin. 11 Fac. B. R. 
Rott, 223. 


_ 


An Adion up- 1 an Action upon the Caſe gzounded upon aſſumpiit, upon Non affuwpſic plead⸗ 


on che caſe up» 1 ed, a verdict was found fo: the Plaintiff. Jt was moved in Arreſt of Judg- 
ry Os 32 ment, that the Declaration was not good, wherein the caſe appeared to bethigs, 


The Plaintiff ſhews in his Declaration, that in conſideration of ſo much by him 
paid to the Defendant, the Defendant did aſſume, and pꝛomiſe unto the Plaintiff, 
that he wouldnotererciſe the trade ol a Joyner, in a ſhop,parcel of a hauſe,to him 
demiſed in London, foꝛ 21 pears, durante termino prædicto, and foꝛ bzeach ſhews, 
that he had demiſed this to a Jopner, who did there exerciſe the trade of a Joyner, 
during the ſaidterm, and contrarpto his pꝛomiſe, unde actio ace revit, exceptions 
taken to the Declaration. x. Becaufe he doth not ſap, that he there uled the trade 
of a Joyner during all theſaidterm, and whether this ſhall be taken to be ſo by 
intendment, when he ſaithonlp, during theterm generals, whether this ſhall be 
intended to be the whole term, oz but fo2 ſome part of it. Coke chict Juitice, there 
will be a difference, where the aſſumpſit is in the Negative, and where in the At- 
firmative, as where a man is baund, that ſuch an one ſhall inhabit in ſuch an 
houſe durante termino, this ſhall be taken fo2 the whole term. and ſo is Colchirſt, 
and Bcjuſhins caſe, in Plawdens Commentaries, tol.2 1. but where the — is in the 
Negative this is as much as to ſap, andundertake, that he will not do it at a- 
1p time during the Term; and this is the difference. Haughcon Juſtice. He ought ta 
have alledged, this Leaſe to be made, and to have continuance. Coke chiet }uttice. 


This ought not to be by him lo alledged in this caſe, in as much, as it was a 


Leaſe certain to him foꝛ 21 years, and he ought not to aver that, which of it ſelf 
doth certainly appear unto the Court: here this doth appear of his own ſhewing 
and ſononeed of any averment ; and as the Objection made, that this Leaſe map 
be ſurrendzed up; this ſhall not be ſo intended, if it be not ſhewed bp the other 
party; one well ſaith thus of diſcretion, iſta diſcretio diſcretionem confundit, and fa 
it. map be ſaid here in this caſe, talis certitudo certitudinem confundit & deſtruit. 
Croke Juſtice. The dofibt which at the firſt troubled-me, was.fo2 the binding of one, 
that he ſhould not uſe and exercife his trade, being his livelphood, Coke chict Ju- 
ſtice, This is not lo, being but foꝛ a time certain, and in a place certain, but no ge- 
neral reſtraint there is here. The Court agreed with Crgke Juliice herein, that a 

man cannot bind one, that he ſhall not uſe his Trade generally, this is not good: 
but Coke chief Juſtice, Croke Juſtice, and the whole Court, agreed all in thisclear- 

Ip, that as this caſe here is, fo2 a time certain, and in a place certain, a man 

may be well bound, and reſtrained from uſing of his Trade; and ſo by the whole 

Court. here ãs a good bzeachof pꝛomiſe aſſigned, which well entitles the Plain- 

tiff to his action, that the Declaration is good ; and ſo by the Kuleof the Court, 

Judgment was given, and ſo entred fo2 the Plaintiff, > 


Tamm. Mich. 11 Jac. 


Exceptions taken to the Return of 4 


Writ of Reſcous. 
F Ota, That the Sheriff of — — did return two The Return of 
„(S.) Again Son; a os 
two ad again hf eng Writ of ReG 


certain» 8 
Gerd Joie, 


reſcue 
Ayn reſcue himſelf; fo2 the Ge- 
e did reſcue his len, and this ts — . 
any! tion of the time 
wozd (&) is here a 
; tobe at one and the 


os. andperhe | 


ry 
he 
veral times; 
fo2 reſcuing of hi 
— Return — — Keſrons | Butyche Ale of f the Cour the 

curther time oz the Father to appear. —__ 


Gregory Plaintiff, againſt Wilks 
Defendant: 


7 


102 an Action . Caſe ,foz frandaloug of vn 4 

| Plaintiff, upon Non cult — Verdict ARion on 

„ 55 ae * arreſt of Ji 8 lainrif: the caſe for 
a 


” Statute of 
Wa Eliz. cap. g. 


f 
t 

| 
7 


| 


. the Plaintiff. et pe Coe Je ee n nd ae e F 


—— 1—— — 
— 


138 22 2 Terhn, Mech 1x — | Pare If 


| State of out of the Statute ol 18 Ex. cap. 5. It is here laid in facto, that an nf a 
kk. caps. tian Was b2ought againſt them, — laid to he obtained 9 2 2 1 


— 
charter wer ware fo 


and it is likewiſe 1, elendane ſaid. that 
and that by Gregory nee it had 

cenſes, it might then have iſe, but. — 
laid, none mentioned but only icenles, and and as 


are ſcandalous and well — and hy” SN 
ment. Dodderidge Juſtice, At is hi 
thele are the ſame tenſes, of 


——— jos a 

fozgingof-a Licenſe, « TS 1 Dod- 

deridge Juſtice: —— De 19) Thete wopds are arti- 

onable; 12 th Yeu 127 granted by Baron Sout her- 

ton; and SD har Deg de Arey ng that 
| theo werefy akes 2 5 int and goeth 

ton Juſtice. agreed $654 


And ſo the Court was all: 
are ſcandalous unto intiff, and 
Judgmenr for juſt cauſe of Action, and 2 Derlaramon An 


Killick Plaincf 4820 Barns 
e 


. JR. an Anton upon he Eſetay ods ſpoken bythe Defendant to the Plaintiff: 


| the caſe for 
words, wojds — 4 — and a verdi given fo? the Plaintiff. Heath moved the Court 


Thou art a conjuring Knave) upon Non culp. pleaded, the 


in Arreſt of Judgment, that the s are not actionable, foꝛ by this. he only 
calls him Knave in effect. foꝛ which no Action lieth : lo if he had called 
him thieveſh Knave, no Action lieth fo2 theſe wods, as it hath been here adjudg- 
ed, and ſo of villanoug Knave : The Court all agreed clearlp, that theſe —— 


Judgment: arenot actionable, unleſs he had ſhewed ſome other matter by wap of 


wd querens Nil mint to the Action; as if he had ſaid he railed Spirits: but as the woꝛds 
caigt per bil here are lad to be, they NE 3 und ſo the Rule of the Court was (02 


lam. the aa gk: 10290 quergns nil capiat per Billam. 


ve Plaintiff againſt Hodgkin 
ant. 


cried ar the Bae, it wag upon the E- 

That if Leſſee fo2 years be of 20 

Acres of = nr unto ee this pay 
— 4 Faenien his whole ſtent unto 

ment ot the Kent is no Poſſeſſion fo2 the Leſſoꝛ, but the Z 


Trepe! JP an Actiun e 
Eje&ment, to the Jury 


EE WE WE—_ 


8 — — — rect acter 
Part II. Termin. Micb. 11 Jac. 9 
and he in the Keverſion diſſeiſed of his 2 But by Dodderidge Juſtice, - 
this is not ſo, if it were, this would then be very grievous to him in the never⸗ 
ſion,if bp the Leſſees permitting ſuch an ouſter, and ſtill paping ot his nent, if 
this ſhould be a diſſeiſm tothe Keverſioner 3 and Coke 3 Pars fol. 27. & 78. Fer: ©, 
receive ann pꝛejudite at all, fo2 that here map be fraud between the Reiſe, _ 
the party which ouſted himof part, which is maniteſted(ag in the Caſe of Fines ) 
bp papment of his Kent. | o 


Hodges againſt Humkin, the Maior abs en 
Liskerret: | | . 


= 


Liskerret, — 
ale ge 


ball 


e 
Birch inthe Hall; here he 


| without bzeado2 meat;al- , 
ſothere is no cauſe here ſhewed,fo2 keeping of him ſo long in P2iſon :foz excule o 
himſelf herein heſaith, that the contempt ſtill continued from Auguli, the time 
of the Ampꝛiſonment, until his reteiving ot the WMꝛit of Habeas Corpus; but in 
all his Certificate he doth not expʒeſs (as he ought to have done) what manner of 
contempt this was (this being the ground of his Jmpziſonment) that ſo the 
Judges here might have judged of the ſufficiency thereof,and that this ought to 
be ſo certainly ſhewed,appearg by Speccors Eaſe, Coke 5-pars, fol. 58. and Coke 8 Coke 5 pars, 
pus, fol. 68. B. in Trollops Caſe ; The cauſe of Dep2ivation,and the cauſe of Ex 58. Ge 
eammunication, ought tobe certa ed; ſo here the cauſe of this Jm- 
pꝛiſonment, ought to have been in this neturn, what the ſame was in 
particular, and not in general wozdg( ag in Speccors caſe) that he wag Sciſmacicus 
inveteratus; 02 as in Trollops Caſe, that he was extommunicated, Pröpter diver- 
ſas contumacias, not good; thus in the general, without ſhewing in particular 
how oꝛ fo what, that ſo the Court here map judge ot the cauſe, and ſo inthis Caſe 
now here in queltton;alfo the Maio? here hath offered a great contempꝑt to the dig- 
nitpof this Court, foꝛ that after the Habeas Corpus delivered unto him, to re⸗ 
move the Pꝛiſoner by him thus tommitted upon offer of verp good and ſufficient 
Vail, koꝛ two daps together he 61 tu ſend him, in contempt ot this Court, 
: any 


% 


2 


Part Il. 


fox the poo? man his enlargement out of Pꝛiſon, and an At⸗ 
J92 


8 meinen ag to this is Lucien; inthis his 
thecertain cauſe of his being Jmpzifoned by 


] 5 m fo2 his male geſtures to- 
ards him: long, as between the time 


Et 


turn 


Part II. Termin. Mich. 11 Jac. 
beep ting As them all to their good behavioz, and ſo 


whole no cauſe ſhewed to detain in 
by the Kule of at liberty, and abſolutely di 
ſonment. "Ks "i — 
Dolley Plaintiff, againſt Davies 
1 C | * 
6 87 1 025 
J einbaut being moved foꝛ hn Lelverton, the Caſe appeared |; e A prohibition 


Yel to be 2 
ot a Pa in Briſtow, did libel in the — and 
Court againſt the being an in Briſtow, to — gainſi an Inn- 
a n | 5 | and keeper. 


of his Beer, having 


fo2 500 l. aud in his ſale 
Tithe. Lelverton moved fo2 a 
40 |. at the leaſt. Dodderidge 2 have Tithe, as J 
...... of the gains Af 70 pound to 
of. I | 
100 l. put out, and a Poco In this p2incipal Tale by the eg 


Kule of the Court, a Pꝛohibition granted. 


Painter Plaintiff, againſt Pew 
| Defendant. 
ſpoken by the Defendant to 


Father 5 the wozds were An Action 
- 1 u the caſt 
Good#than A am worth: Up- r ens 


an aver⸗ 
the Caſe 
The Goa- 42 Elz. B. R. 


chat be Fat Come derts in zi Sen g bb mh 
tiff in his Declaration have averred, 
N 


Was 
Ede wude 


Dodderidg Juſtice. 
here 


142 


8 F 


l Termin. Mich. ee e IL 


Note the dif- 
ference be 
tween (and 


and (or) 


Judgment for 
the Plaintiff. 


A prohibition 
to the Court 
of Requeſts. 


here are actionable without any ſuch averrment: the fic wozds, thy father is is a 
thief, theſe woꝛds are actionable of themſel ves the ſubſeauent ads (S) Ehath' 
ſtollen moze goods than J am woꝛth: theſe Jaſt woꝛds do not ſound at all in mi- 
tigation, but rather in aggravationof the fozmer woꝛds; if the woꝛds were, thou 
art a thiet, foꝛ thou haſt tollen hoꝛſes in London, he needs not to aver that there 
were hozſesthere no moze needs he to make Declaration averment here in this caſe. 
Croke Juttice. The woꝛds are actionable, the d, and there needs no 
averment in this tale: It the woꝛds 2 art a ra chica and haſt ſtolen as ma- 
np hozles, as J have fingers and toes; there neebs no averment in this caſe. 
Haughton Juſtice agreed herein. Dodderidge Juſtice. The caſe of the Lead was nat 


ſo, as it hath been cited; che woꝛds there were thou art a thief,fo2 thou haſt ſtoln 


Lead off of the Church 302, fo2 thou halt ſtoln mp Apples; thele woꝛds are not 
attionable : but otherwiſe it ſhould be, it the woꝛds were, thou art a thief,and haſt 
ſtoln the Lead off of the Church, theſe woꝛds are actionable. fo2 in ſuch actions af 
the tale fo2 woꝛds there is a great difference between: theſe woꝛds ( S (and ) and 
tor) as it hath been divers Limes adjudged ; faz where the woꝛ ds are (S) thou 
art a thiet and haſt ſtoln, &c. in an action bzought fo2 theſe wozds, no averment 


) ought to be made in the Declaration, of the latter part of the wozds, after the 


(and) being uncertain; but , if the wozds were, Thou art a Thief,(fo2) 
thou haſt, &c. here the firſt woꝛds s ſpoken, 72 a neceſſarp relation and reference 
unto the latter part of the woꝛds, after the (foz) and foꝛ this cauſe,in ſuch a caſe 
there ought to be a ſpecial averment of the latter part, otherwiſe the foꝛmer 
wozds will not be actionable, and in ſuch a caſe, theſe latter woꝛds map well be 
in mitigation of the fozmer wozds but as fa2 this Pꝛincipal cale here the wozds 
clearlp are well actionable. without any fuch ſpecial averment to be made as 
hath been urged. The whole Court agreed with him clearlp herein, that the 
woꝛds are actionable, the Declaration good, without anp ſuch averment and ſo 
by the rule of the Court, Judgment was given, and ſo entred fo2 the Plaintiff. 


Glaſeock' Plaintiff, againſt Rowley 
Defendant. 


12 a Prohibitionto the Courtof Requeſts, the faſe appeared to be this: Glaſcock 
being Teſſo? foꝛ he? Left: lung rend2ing rent unto him,with a conditton of uy, — 
non-papment; the wines the and afterwards aſſi hi 


reſt of is term Com then growing 
Robert pl t 14 and co os in 8 
leſs of a bond of 60 l. in which he 


hind, and being demanded, yy not paid 
enters foz a fozfeiture& after in 
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rent grants LL e e Leſſee, 

— fo 1 hereupon Robert Rowley Ws gent he 22 pzefers 

his Bi in the Court of Hequolts . aintiſt the 1 andagainſ 
* t Coꝛn, a Cambi 

„ berteen the Teſſoz and and Leſſee, ons ano by 

th e ee the Cops 74 s 


leſs from the Bond of 60 l. in 

UTERINE Bill aa bee in the * — byt 

tany 92 anp moot ag all made 1 e 
9 made r 


Bil tontained gainſt Glaſcock the Jeſt 
the other Defendants in the Bill to this — 8 Hthat they all of them, 


and 
ſhould 
ſlave 
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ave the Complainant harmleſs, from the ſaid Bond of 60 J. Uponthis, Glaſcock 
| bn 82 Croke, moved the Court foz a Pzohibition. Dodderidge, Haughton, and 
Croke Juttices, We will never here examine a matter, after a Decree there paſſed, 
and pꝛonounced bp them notwithſtanding that the Judge#there, in Court of 
joe rage | wy erred in he pꝛoteedings, and miſt the matter, in point of 
equity. But if they will there intermeddle, with matter in Law, where any of 
the parties have remedp bythe common Lam, there inſuch a'caſe this Court will 
grant a tbition, to pzohibit their pzoceedings, but in no other caſe : The 


— unto 
as 7 


tauſe to Glaſcock 
as tothe granting of 4 Ph Birien here in this caſe. 


Nota, That in this caſe Glaſcock, in the Court of Requeſts, put in his anſwer 
to the Bill jointly with the other Defendants, in which he did not well, fo2 he 
having matter ſufficient to free and diſcharge himſelf of all matters in the Bill 
(which the other Defendants could not do,) he ought to have anſwered alone by 
himſelt, and then if he had doneſo» peradventure then would not have made any 
Decree at all againſt him. but againſt the others: but now he jopning with them. 
in anſwer, ſhall be alſo participant with them, in undergoing the ſentence of the p,.1;1;con ac: 
Decree» which paſſed againſt them all, and ſo no Prohibition wag granted. med. 


Child Plaintiff againſt Horden 
Defendant. 


1 an Action — — 


Blame 


= 


144 | Termin. Mich. 1 Jac. = Part J. 


touching the a rmation of the rent, what the ſame was, was to be done by a 
ſtranger (S) by]. S. and this is alſo with a penaltp, to double a rent, if he affirms 
| it ta be 61. and therefo2e notice ought to have been given unto him of this. 6 Jac. 
6 Jac. Teddy Teddy Plaintiff, againſt Benſtead Defendant, where one did aſſume, to pap unto 
{ Planciff againſt the Plaintiff 10 l. if he married ſuch an one. he ought here to have notice of this, to 
Benfted. him given, 8 as in that caſe it was held / Lelverton, na notice is to 
| be given in ſuch a cale,of a papmentof money, upon a marriage had, as it hath 
been here adjudged; if J. S. marry ſuch an one, his Kinſwoman togive 
him 101.nonotice is ta be given of the marriage, and ſo allo it is, if one pꝛomiſe 
to give 101. toone when he doth marrp ; no notice is to be given of this; other- 
wile if the papment was to be with a there notice tobe given here he is 
Note the diffe · only to double his rent, cum inde requiſitus. Haughton Juſtice. This here is an im- 
rence where plied notice 3 there will be a difference, where the thing is tobe 1 
be given and to the Plaintiff himſelf, there notite is to be given of, it, but if it be to be dune by 
where not. d ſtranger, there pou which have undertaken this, at your perils, pou ought to 
do it without anp notice given to pou of the ſame : here the Defendant was by 
the Plaintiff requeſted to pap this money, accozding to his pꝛomiſe, which to do 
hercfuſed :upon which refuſal, the Plaintiffhere had juſt cauſe of Actidn againſt 
the Defendant, without anp notice to be given to him, of what J. S. had affirmed, 
as touching the rent, the Defendant having undertaken dogs the ſame; and he 
is agp21vp to the Act. to be done by J. S. a ſiranger,as the Plaintiffhimſelfis,and 
therefoze no notice of this is to be given, the ing, where the thing is 
to be done pzivotelp bp the Plaintiffhimſelf, as tender of monep by him. there 
notice df this ought tobe given ; otherwiſe where it is to be done by a ſtranger, 
there the Defendant at his peril, ought to take notice of it. Croke Juttice, if a man 
be bound to] S. to enfeoff him at ſuch adap, he ought to be then, and there,readp 
. upon the land, to have the ſame made unto him other wiſe it is, if he was bound 
| | to J. S. to enfeoff a ſtranger, at ſuch a dap, fo2 here he hath taken it upon him. ta 
have him there at that time. Doddcridge Juſtice. Jf a man be bound, to pap ſuch a 
1 as another haty againft J. S. here he is bound to take notice of it. being 
8 E. 4. fol.. 11. in tale of a Bond and ſo is 8 EA. f. I. 11. & 21. and 18 E. 4. fol. 1 8. & 2 4. and 1 H. . 
21, 18 E 4. . 5. a. hut the doubt here in this cle is, being in the caſeof a pꝛomiſe, to pay mo- 


which the other cannot talk any notice ; but in this p2incipal caſe, the Court was 
clear of opinion, that the Declaration was good, without any notice laid to be 
given to the Defendant of what J. S. had affirmed, as touching —.— that the 
ſame was 6 1. and therefoze (notwithſtanding this exception taken in * of 
Judgment, foz want of notice expꝛeſſed in the Declaration to be given, by the 
Nule of the Court, unleſs better cauſe ſhewed, Judgment to be given) fo2 the 
Plaintiff. This Caſe was afterwards moved again. Coke chiet Juſtice, every 
ſpecial caſe hath his ſpecial reaſon, the er is here well taken, acco2ding to 
the recozd, but without anp ſcruple at all, the Declaration, notwithſtanding any 
thing which hath been objected to the contrary, is good and ſuffictent, without a- 
ny notice therein laid to be given by the Plaintiff tothe Defendant, of that which. 
coe 8 pars. J. S· had affirmed, as touching the rent, and this doth verp much differ from Fran⸗ 
. un eis caſe, 8 pars, f. 92. If a man be bound to perfo2m the oꝛder of J. S. no notite is to 
Francis caſe, be givenof this ( unleſs there be a ſpecial p2oviſion fo2 notice to be given) but he 
at his peril, being bound, is to take notite ot this, becauſe he hath undertaken 
upon himſelt to pertoꝛm it, and ſuch an undertaker is to do and per feꝛm 
a thing, there he is to do and the ſame, acco2ding to his undertaking, 
without anp notice to him given thereot : ſo it is it one be bound to pay ſo much ag 
he ſhalf be ound to be behind in arrerages of rent:no notice is here to be given him 
of this, in Francis caſe, there great ꝑʒejudite ſhould follow, it᷑ no notice ſhould be gi 
ven being in tale of inherjtance,andnone ſhall loſe his inheritance, without notice 
givenof the thing ta be done by him. Ik one doth bargain, and ſell a Wannoz the 
Topy holders ſhall not fozfeit their Copy holds, without notice given to 9 
| a di- 


| . £18.6% nepupon an Ac to be done by a liranger, foz that he map do this in ſecret, of © 


Difference 
touching the 
giving ot no · 
rice. 


to pap this.to 
it c this qppears by 18 E-. fol.1$ £24 wher t 
— — that Le S. ſhould — an — — betoze — a gned;he ought 24 
ere to pap this, without any notice thereof, he being to take notice 
of this at his peril ; fo it t Where A m 8 Sound w pa, and diſcharge ſuch a 
Judgment ; fo2 where one doth r him to do. and perfoꝛm ſuch an 
act, there he ought to take notice bf al rs neceſſary thereunto, and thercfoze 
fo2 this cauſe, in this p2incipal caſe, no notice is to be given, becauſe he hath un- 
der taken to do it; den Br che n Wi d. mithout expꝛeſſing of anp no- 
'tice therein to be given by Defendant. Croke Jultice, ag touch- pig. 
the ſame merence as 


8 8 


is Rath KH. , 3 


— 


enkeoff J. O 22 4. 


ing the rent to be s |. the 
pꝛomiſe and undertaking,” and he 
Plaintiff foꝛ this had good tauſe 
pꝛeſſing of any notice to be 
to by the ſule ot the Court. 
rior1 motione) fo2 the 4 
ml 


Steeneman | Plainciff: againſt Richardſon 


ion upon the Cafe fo2 ſcandalous wozdsfpoken.'bp the Defendant to an Aeg 
— 1 (S) Thau art a Sheep⸗thiet ; upon Non culp. on the C 
pleaded, a verdict was found foꝛthe Plaintiff W iane moved e Court fq2 the De- for words. - * 
fendant in Arreſt of J that theſe woꝛzds were not aciouable, being 


ſenſeleſs woꝛds; fo2 the aintiff it was urged, that the woꝛds were — 
he 
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g Caſe, and befozethe 
Co.66,67, meſtts 1 at the Bar in thi, Montague the 
5 eg ae, anp opinion at — — great ednſe- 
Judges argued the > the Core in 145 caſe, being a ca the Exchequer — 
— — bp theCourt tobe ITE ments of al i rhe 
2 there a Coke pad; Juſtice, is — m the 
- t denied ta do this. twocaſes: no benen 
Where acaſe is The Cour Common Law.,excepting in befoze Argument by the 
to beadjourned antient oder of the into the Exchequer CH Chamber, theſe were two. The 
into theExche- ſhewed to be adjourned where thecauſe is hanging and 5 Holpiral, 
quer Chamber, Judges in the fame Court, 0 ars fol. 1. and the Caſe in inion by 
and ere or tale ok the Polinati, —_— :befoxe Argument here and — —— 
ge — I © pars, fol. 23. and n br the J ir dift ther kuile it would 
. DOR thither. u br Wit of Erevan af which we are Judges, and ag 
Journ ainſt the dignitp oft n Dodderidge Juſtice, we are no 
es — naintain the et ſameought firſt to be ar- 
Judges we are to ws got this cauſe; and therefoze the ty. we map then adjourn 
made the pꝛoper Judge t by us,fo2 cauſe of difficulty, whole Court a- 
n but not befoze. The: 
Rules for the gucd here, and a quer Chamber. tobe obſerved, fon. the 
of me over into the Ex uſtice. Thefe rules are TC 
rus imo = with 1 — ot Ja into the — — ought 
— —8 hg ex motione curiæ, hut not of the P b . 


3 eſtmer- 
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to be after argument, but not befoꝛe, and upon differente in Eu opinions, o2 by 
Wꝛit of erroꝛ. 3. When thecaſe is adjourned thither,if a Judge dies, the mat- 
ter fo2 this is not to ſfap,but to p2oceed ; and if one ot Shave there ar- 
gued, and afterwards one of the Judges dies; the is not ta ſtap, till ano- 
ther Judge be made, but the ſame is to pꝛoteęd, and a new Judge being made, 
he is not then to argue; ard fo it was in the caſe of Suttons Hoſpital. Flemming 
chiet Juttice, ægrotat, the other Judges did go on in their Arguments, and if a 
Judge dies after argument there begun, and betoze he hath argued, (the party 
then whom it moſt concerns (gaudcat de boua Fortuna) and the puilng Judge after Term. Paſch, 
made, is not to argue thfs caſe ; andſo the rule ot the Conrt was, to have the 13 ſac B. A. 
ſamcarguedhere in this Court the next term, which acco2dmgly was ſo done r *=dgcd for 
in Termino Paſch. 13 Jac. the ſame wag argued bp the Judges and after very jon the detendane, 
argument, the lame was adjudgedfozthe Defendant and againſt the Plaintiff 


The K ING agaiaſt Walter Ti homas 


I Nan Jydictment againſt Walter Thomas fo2 the killing of one George Conard An lnqctment 
I tried at the Bar by a Jurp of Middleſex.” Coke chict Juitice. This Tryal here ng of 
ig publick, ut pœna ad paucos, metus ad otnnes pervenerit, the Jeſuits have much —_ 
flandered our Common Law. inthe caſe of trials of offenders to? their lives. in 

the manner of their trial, in regard that Connſel, and alſoeramination of Wit⸗ 

neſles upon oath,is had and admited again a Delin t: but a Delinquent to 

have no Counſel to ſpeak foꝛ him, . noz to have anp Examination of Witneſles 

upon Oath againſt him: in anſwer unto this, The Law of England, is a Law 

of Mercy; the Judge, befoze whom the trial is, is to look unto the Andiqment, 

and to ſee that the ſame be ſound, and good in point of Law, the Judge ought to 

be fo2 the King, and alſo fo2the partp indifferent; and it is far better fo2 a Pꝛi⸗ 

ſoner to have a Judges opinion fo2 him, than manp Counſellozs at the Bar; the 

Judges to have a ſpecial care of the Jndictment-and to ſee that tie ſame be good 

in all reſpects ; and that Juſtice be done tothe party. Xs fo? 'direxion® to the 

Jury in caſe of murther, grounded upon koꝛmer malice,it is verp clear and ſo it 

18 adjudged in Plowdens Commentaries, that if two men fall out, malice befoꝛe 

is not ann thing material foꝛ the Jury to enquire, but the ſublequent matter 8) 

who began the affray; fo2 that the killing map be murther in either ol them, & 

it he be killed who offered the-firſt-w2ong, pet it map be murther in the other who 

killed him; and theſubſequent beginning not material. The Jurp went logether, 

and returning, gave r-verdict, and, found the guilty. of man⸗ 
laughter, who then p2aped the bencfit of his Clerpp, with as granted unts 
him, being Pſalm 51. verſ. 14. Libera me a languinibus Domine,. Croke Juliice, "This _ 
ought to be ſo between man and man, CS.) homo homini Deus, ſed non homo — SH. v. 14. 
homini Lupus. — NE Juitice, Bp the Statute. of 18 Eliz. cap. 7. we may im- — A. 
pꝛiſon ſuch an o foz one pear, and to have him kept in (alva & arcts cuſto. Clergy allow. 
dia without bail oz mainpꝛife; attozding to this. the Court aſlowed him his ei impcioned 
Clergp but impziſoned him koꝛ half a Eu to continue bail oz main- ©: — a year 
pꝛile and alto during the time, to he kept in (ava & ara culfodia, and this foz the 11511. = 
odiouſneſs of the Fact ;-fo2 that he ig, vir ſanguinis; the Court alſa in their difcre- behaviour. 
tion, did bind him to his good beha afterwards. . ... IN 


BETS, , © 
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I tit of Small, u Prifonce in 
| the Marſhalſie, 


—_— a motion made. in Court, to have ſome redzeſs in the Pziſon of 


Ota, Apon | 

the Priſon of N the Maͤrſhalſe, fo2 the governing of the Pꝛiſoners there being in Exrecu- 
the Marſhalhie. tion, who having fo great liberty in the pꝛilon and in continual going a⸗ 
> bꝛoad bp Bail and Baſton, fo — lie there, conſume their eſtates, and not 
pap their Cteditoꝛs: and therefoze.td2 the redꝛels of ſo great a miſchiet the Court 
was moved to have them there kept, in ſalva, & in arcta Cuſtodia;and not to be ſuf- 
fered to have there ſo great liberty, and ſo by this way they may be enfoꝛted to 
pay their Debtg, and ſo to p2ocure their liberty and enlargement. Coke chict ju- 
itice. Bp the Statute of 1 R. 2. cap. 12. Pꝛiſoners, ſub Cuttodia,are not to gs out 
of the Pꝛilon bp Bail and Baſton, unleſs it be by the Commandment of rhe King, oꝛ 
. q the king Wzit, o2 by the agreement of the parties, and not otherwiſe, oz in 
any other. manner and ſuch kind of liberty given unto them by their Keeper, 
without anp ſuch foꝛmer Warrant, is clearly an Eſcape in Law: And as fo 
the Kulethere, J will never give any allowance mito this. foꝛ that delicatus debi⸗ 
tor, eſt odioſus in lege: But hereafter we will:confine them to be ſub ferris in ara 
Cuſtodia, and this will be a means to make them to pay their Debts ; and to the 
Counſel which made this motion, Coke chict. Juſtice ſaid, Yon ſhalſ have the ef- 
fect of pour motion, and it ſhall be well done of pon to adviſe pour Clpent to 
b2zing an Action of Debt upon an Eſcape, againſt the Mar ſhal, and pou ſhall 

Have Juſlkice, fo2 this is a clear Eſcape in Law. 


Statute of 
1 R. 2. c. 12. 


f Sprint Plaintiff, againſt Hicks 
Defendant. 


* A reverſe a Judgment 
A Writ of Er- mnty ry 8 | 
ror to reverſe was granted to P mriff, there 
2 judgment Declaration, count of a N 


ood, and that thrs is no Elertion to have this as a Hent- 
| there was a Caſe adjudged between Ward and Ful- 
od e fo anothers lie granted a Kent-eharge fo2 his own life, 
then he taz whole life the Leafe*was'made dies - It was adjudged, that the 
( te here may Wꝛit of Annuity, and chis Here-fo2 neceſſity, becauſe 

that there was no other remedy Him; #that bythe death of him, foꝛ whoſe 

life the Leaſe was made, the Gꝛant remains to charge his perlon in a Wꝛit of 
Amnnuitp,but the Kent-charge as to charge the Land is determined, becaute the 

Eſtate which the G2zanto? had in the Land,is by his death determined: In the 

pꝛincipal tale here the G2antee ſhall have election to have this as a ficnt-charge, 

gE-5. Dyer gz as an annuity ; this appears by 3 E. 6. Dyer, fol. 65. placito, 1 Eliz. byer, 


. Gr. fol. 227. placito 43+ Where in 3 E. 6: the fame exception is taken to the Count 
any 
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— 


and 1 1 Eliz. Dyer, fol. 28 f. placito 17, 18, 19. touching the point of Elen ion Here 1 Eliz, Dyer, 
in this p2incipal Caſe, this was a Kent-charge,but by bꝛinging of this Wꝛit of . 281. C. 


Anunity, he hath now changed this, and hath made it an Annuity : Then, as to 
his falſe concluſion, (S) That he was ſeized in his demeſn, as of Free-hold, in 
which he miſtook the Law;this his miſtake ſhall not hurt him,no2 make his De- 
c{aration vitious, as if one pleads an Eſtate tail, and conclude virtute cajus, he 
was leiſed in Fee, this ſhall not — fozmer Plea to be bad, betauſe he hath 
miſtaken the Law in his concluſion : In this pꝛincipal Cale, the claim which he 
made to beſeizedof this in his demeſn as ol Free-hold,is noclaim at all in Law, 
no2 yet any election} this being but a falſe claim, he having miſtaken the Law : 
Ik one in ſuch a Caſe,after ſuch a grant made unto him, and befoze anp Elec- 
on made,doth purchaſe parcel of the Land out of which the ent was to iſſue this 
Kent now by this Purchaſe is quite gon, becauſe that prima facie,the Law ſaith; 
that this was a ent charge; in Plowdens Commentaries, fol. 224. in the Lo2d 
Bar:;leys Caſe, the third Exception to the pleading there; if a man pleads a gilt 
in Tail, and concludes virtute cujus he was ſetzed in Fee, this concluſion being 
faiſe, and but the falſe ſuppoſal of the party.in whichhe hath miſtaken the Lawz 
this ſhall not make his firſt plea to be vitious . which the whole Court agreed 
Croke Jultice. If a man grants a Hent-charge out of Land, which he hath bp a 
dcfeaſable Title: P2oviſo-that he ſhall not charge his perſon.this is a void Pꝛo⸗ 
viſo, becauſe the Oꝛantee Hath no other remedy to have this, but by charging of 
his perſon in a Wꝛit of Annuitp,if the Land ſhould be evicted which wag agreed 
unto by the whole Court) and fo it ſhall be alfo in all caſes of neceſſity. Coke 
chief Juſtice. And the whole Court agreed clearly, that the Declaration here wag 
good, that the Judgment was well given in the C. B. and is not erroneoug, and 
therefoze by the ule of the Court, Judgment wag affirmed. 


Eper Plaintiff, againſt Chamberlain 
Defendant. 


Ota, That in this Caſe a Wit of Erro2 was b2ought in the Exchequer- 
Chamber, by Ewer, to reverſe a Judgment given here againſt him fo? 
Chamberlain, and a Certiorare granted to remove the Kecozd: The Erro2 was, 
that in the Declaration on the File, mention is there made of ſix Cloſes, in the 
Houl but only thꝛee Cloſes. Yeiverton moved the Court to have this amended, 
and made to agree with the Koul: Damages given but foꝛ thee, the Bill is the 
foundation, and the Judgment is to be given upon this. Coke chiet Juſtice. The 
Judgment is to be given upon the Wzit,this being the foundation of the Oꝛigi⸗ 
nal: It᷑ he aſſigned bzeach cf Covenant in fir Cloſes,and concludes but in thzee, 
how can we here amend this ? this matter, if it be ſo. is not here amendable, pet 
it is true-that ſometimes we map well amend the Declaration by the Bill.Dod- 
deridg Juttice. The Bill here is in Covenant fo2 a bzeach in thzee Cloſes, and 
in the concluſion it is & lic 3 he aſſigns the —— ix. this is to be amended. 
Coke chief Juſtice, It this be ſo, then it is but i ſage, and ſo no need of any 
amendment. Dodderidge Juttice, Fozgetfulneſs of the Cler| 
ſelf in ſumming up in the quæ in toto ſe attingunt, this miſtake is amendable, 
and ſhall not p2ejudice the party. Coke chief Juſtice, and the whole Court a 


herein: The Rule of the Court in this Caſe was, that if this be amendable,the — de- 


Judges in the Exchequer are to direc the amendment of it. 
T 2 Croford 


erk. who miſtakes him⸗ 


Plowdens Comes 
mentaries, Cc. 


Judgment 
affirmed, 


A Writof Er- 
ror in the 


Exchequer 
Chamber. 


mendment. 


o 
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Croſord Plaintiff, againſt Bliſe 
| Defendant: 


- 


An Action up- I N an Action upon the Caſe fox wozds, by the Defendant ſpokenof the Plain - 
on the caſe for I tiff to another, who firlt ſaid unto him, It᷑ it had not been fo ſuch a mans 
words, Oath meaning the Plaintiff) at ſuch a Court Baron, I had not been caſt; Upon 
this, the Defendant laid unto Him, I marvel, that you being a wiſe man, will mar- 
ry your Daughter to ſuch a forſworn man (meaning the Plaintiff) fo2 theſe wo2ds 
an Action bzought, and upon non culp. pleaded, a verdict was found fo? the 


Plaintiff Tho. Crew moved the Court in arreſt of J that theſe woꝛds 
were not Actionable, the rule and difference in Law in luch Caſes, is this. If 
. . onecalls another a perjur d man, theſe woꝛds are , and it ſhall be in⸗ 


tended that theſame was in a Courtof Juſtice, and tu have a neceſſary reference 

unto this; but fo2 theſe woꝛds, fozf\wozn fellow, no Action lieg; but if theſe had 

reference to a Judicial Court, thep are then held to be Actionable,and this is the 

general difference in Lam touching theſe and the line wozds : But it doth not 

appear, bp any thing that is ſhewed, that there was anp cauſe to keep a Court 

"I Baron and if no Court, then it is no other, but to call one generally a foꝛeſwoꝛn 

fellow : Here it is ſaid, In Curia Baronis ſocæ domini regis, apud Sommercotes, and 

doth not ſap, apud ſocam prædictam. Coke chief Juſtice, This is not good; fo2 

ſwearing in a Court amounts unto perjurp but there, it he foz\wearhimſelf.in 

a matter not material. he is not to be puniſhed fo2 perjurp, becauſe in a matter 

impertinent to the Jſſue c fo no party is bp this grieved, and | _ he which 

will have benefit bp an Action fo2 ſlanderous woꝛds fo2 ury (ſaping that 

he was perjured(heoughtcertainlp to ſhew this to be in a And in a matter 

ertinent to the Iſſue; alſo if the wozds were, that he was foz\wozn, dando cvi- 

entiam ad cxitum.this is good; and ſo if in a judicial Court.foz\wozn, this doth 

amount unto perjurp ; but if no Court, then the ſame is coram non judice; and ſo 

becauſe it was not here certainly laid to be within the Soake ; the Court was 

Bra don all clear ot opinion that the ſame was not good. Coke chief Juſtice, Non retert quid 

Judgment: notum ſit judicii, ſi totum non fit in ſorma judicii, as Bracton abſerveth; and ſu the 
| — che whole Court was clear of Opinion, that the Declaration here was not good, and 

| Plinilt. therefozethe Rule of the Court was, Quod querens nil capiat per Billam. 


May Plaintiff, againſt Gilbert 
Defendant. 


* Re! a Pꝛahibition, the Cafe appeared to be this: Che Defendant did pꝛeler 

14 — 12214 — cone; yarn in the Confiſtqzp Court, and this was 
to che 5% fo2a Seat inthe Chureh;ſentence there paſſed againſt the Defendant & his Wit⸗ 

neſſes, and upon this Sentence thep appealed unto the Arches. Dyat moved the 

Court foꝛ a tbition,in regard the title tothe ſaid Seat o2 Pew mas ground- 

edupon a ption : The Court anſwered, We map determine this point up- 

on the Canon Law, it they map appeal : But as foz the title, we are not — a 

' meddle 


Part II. | Termin. Mich. 11 Jac. 151 


— i. 


meddle with it this being fo2 a Seat in the Church. Haughton Juſtice. This diſpo⸗ 
ſition of Pews in the Church, belongs of right to the oꝛder and diſtretion of the 
Ompinarp; and to this purpoſe is the Caſe in 8 H.7. tol.12. and Sir William Hall's *# 7. fel. 12: 
Caſe againſt Ellis. Dodderidge Juſtice, 2 moved this Caſe in the Court of C. B. 
and it was foz a Seat in the Church: An Action there bzought fo2 diffurbance, TE 
and A there cited HallsCaſe3 and 9 E. 4. fol 14. The Cafe of theGzave-ſtone and E 014. 
Coat Armoz; foꝛ the taking ot which, an Action of Treſpaſs lies at the common 
Law, and r bp the ſame reaſon an action of Treſpaſs ſhould lie fo2 ſuch a 
diſturbance in a Seat in the Church; but there the Judges did all of them ſay, 
that they would not meddle with the deciding of ſuch controverſies fo2 Sears in 
the Church, but would leave the ſame to them, to whomnioze p2operly it belong- 
ed. Croke Juſtice, Halls Cate was this, where a man did build an entire Iſle inthe 
Church, and was at continual charge to repair it; if he be diſturbed in theuſe of 
this. he ſhall fo2 this diſturbance have his remedp at the Common Law; and ſo it 
hath been adjudged ; but the Judges all ſaid, We are not here to meddle with 
Seats in the Church. Dodderidge Juſtice. This appeal here is like unto a Mꝛit of 
Erro2 at the Common Law; but it doth differ in this, by the Appeal the firſt 
Sentence oꝛ Judgment is ſuſpended, but after a Wit of Erro2 bꝛought, the firſt 
Judgment ſtul remains until it be reverſed; and this reviewing in this man- 
ner, is like unto an attaint at the Common Law. Coke chiet Juſtice. Jt wag Pins 
Caſe in the C. B. and 8 H.7. fol. 2. that the ſtical Court have Juriſdiction 8 4. 9. fol, 12. 
and power to diſpoſe of Pews and Seats inthe Church; but if there be an Ille, G. | 
built bp a Gentleman, o2 by a Nobleman, and he hath uſed to bury there, and 
there hath his Enſigns ofHonoz, as a Gzave-ſtone, — the like, which 
belongs not unto the Parſon; if he take them, the Heir map well have an Xci- 
on of Treſpaſs : Otherwile it is, where the fame is repaired at the common 
charge of the Pariſh, there then have the diſpoſingof them: Ellis and Halls Caſe 
remembzed, a Kencilh Caſe, there the Seat was repaired by him, and wag be- ⸗ 
* his capital Meſſuage. by Pꝛeſcription, and ſo triable at the Common Prohibition 
Law : And ſo where the Cale is ſpecial, that the party doth wholly and ſolelꝝ re- _ Ig Cars 
pair the ſame, in ſuch a Coſe, if a Suit be there concerning ſuch a Seat, a Pꝛo⸗ Got 
hibition well lieth, but not otherwiſe : But if a Noble man comes to dwell in 12 ca 10% 
the Countrep, Je is now within the ſole oꝛder and diſpoſe of the Ozdinary, foz 3 Inſt. 202. 


his Pew and in the Church; and upon the fo2mer difference wag Pims Cale 120 
adjudged in the C. B. in this pzincipal Cafe, a Pzohibition was denied by the (ro. n 
whole Court. 1Ro.Abr.624; 


March Plaintiff, againſt Bract 
Defendant. 


]N anAction of Debt fo2 Gent, the Plaintiff declares upon a Leaſe fo2 yearg, an Adion of 

made unto him, 1 Jac. rend2ing rent, and fo2 rent behind, the Action bꝛaughr; Debt for Rent. 
the Defendant pleads in Bar, confeſſeth the Teaſe madeuntohim, in manner as © 334: 
the Plaintiff had ſet fozth but pleads that after this Leaſe thus madeun- 
to him, and befoze the Action þ2ought, he aſſigned his Leaſe over to one Collins, 
and that after this Aſſignment,fo2 rent which afterwards grew due, the Plaintiff 
being the Leſſoꝛ, had . Hent of Collins the Aſſignee and lo bp this his 

e 


atteptante of the rent ofthe Aſſignee, he had nom taken him fo2 his Tenant,and ſo 
demands the Judgment of the Court, Whether after this his acceptanceof. the 
rent of his Aſſignee, this Action will lie againſt him foz this rent; upon this 
Plea in Bar, the Plaintiffdemurs in Law : The queſtion being only this, Whe- 


a4- 


—— 
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Term Mich. 
To Jac. B. R. 
Oc. . 
2s H.8. c. 


41 E. 3. fol. 26. 
Cc. 
22 E. 4. fol. 36. 
Ce. 


Coke 3 pars, 
fol. 24. Cc. 
41 EIA. C. B. 
Rott. 248 3. 


ther by this acceptance of the Rent of the Aſſignee, having no particular notice 
given to him of this Aſſignment, ſhall be ſaid to be an acceptance ot him as of his 
rent, oꝛ as the ent of the firſt Leſſee by his hands,X as his Servant oꝛ Bajlp ; c 
whether anp notice be here requiſite to be given to the Plaintiff,the Leſſoꝛ of this 
Aſſignment o? not; and if notice be requiſite to be given, whether then this accep- 
tance of the rent by the Plaintiff, of Collins the Aſſignee, be not a ſufficient notice in 
it ſelf of this Aſſignment : It was urged fo2 the Plaintiff, that the Bar here is 
not good, and that the Action here is well bzought, fo2 that particular notice 
ought here to have been given to the Plaintiff of this Aſſignment, and then he 
might have had his Election, whether to have bought his Action fo? his Kent 
againſt the Aſſignee, oꝛ againſt his firlt Leſſee,fo2 without ſuch notice given the 
— might be at a verp great p2ejudice,fo2 that his Leſſee might aſſign his 
caſe over unto a Beggar, to one altogether unable to pan his Lent ; but having 
notice given him of the Aſſignment, he might then have had time to have made 
enquirp of his ability, befo2e he received anp Nent ol him; and if upon ſuch en. 
quiry he found him unable to pap his rent, he might then ſtill keep him to his foz- 
mer Tenant and where notice is to be given, and where not appears, Coke 3 pars, 
fol. 64, 65. in Penants Caſe, where many Caſes are put to this purpoſe, together 
with the great inconvenience that map happen to the Leſſoz. fo2 want of notice of 
the Aſſignment of his Leſſeezand alſo in a Caſe adjudged here in this Court, Ter- 
min. Mich. 10 Jac. where Sir Francis Ventris wag Plaintiff againſt Goodcheap De- 
fendant, in an Action of Covenant, where the termo2 did Covenant foz to repair 
the Youſe leaſed unto him the Leſſee aſſigns his term, the houſe became ruinoug, 
the Plaintiff bzought his Acionof Covenant againſt the Defendant his Leſſee, 
after his Aſſignment, the Defendant pleaded the Aſſignment, befoze which the 
Houſe was notruinous, andpleads alſo an acceptance of the Rent afrerwardg of 
the Aſſignee. Judgment was here given fo2the Plaintiff, againſt the Defendant 
the firſt Leſſee ; and to this purpoſe is 2 5 H.8. Brooks caſes, fol.1 6. placito 74 Foz the 
Defendant it was urged, that the Bar of the Defendant was good, and that 
the Plaintiffs Action here did not lie againſt the Defendant 3 and fo2 this wag 
cited 41 E. 3. fol. 25, 26. the Countee de Staffords Caſe, of Loꝛd and Tenant com- 
pared unto this Caſe ; and 22 E. 4. fol. 36. Brook tit. Avowry. placito 110. If there 
be Lo2d and Tenant, the Tenant makes a Feoffment in Fee, theLozd is not 
bound to accept of the Feoffee fo2 His Tenant, betoze notice to him given of the 
Feoffment, and tender of the arrearages ; but when the Lo2d will accept of the 
Feoffee fo2 his Tenant, befoze notice and tender of the arrearages, bp this he 
ſhall loſe his arrearages : And if notice be requiſite here in this cafe, the accep- 
tante of the Kent here by him is ſufficient notice, Coke 3 pars, fol. 24. in Walkers 
caſe, Marrow and Turpins Caſe cited, which was, Paſch. 41 Eliz. in the C. B. Rott. 
2485. where in an Action ot Debt fo2 Kent, againſt an Adminiſtratoꝛ of a Ter⸗ 
moꝛ, who pleads an Aſſignment of all his term, of which the Plaintiff had no; 
tice, and acceptedof the rent bpthe hands of the Aſſignee, due at a day after the 
Aſſignment ; upon this Plea the Plaintiffdemurred in Law, and the ſame wag 
adjudged againſt him, becauſe the pꝛivity of contract, as to the Action of Debt, 
was determined by the death of the Leſſee : And it was there alſo held, that if 
the Leſſee Aſſigns over his Eſtate, the Leſſoꝛ map charge the Leſſee, oz the Aſſi - 
gnee at his Election; andtherefoze if the Leſſoꝛ accepts the rent of the Aſſignee, 
he hath by this acceptance determined his Election, and cannot have an Action 
of Debt againſt the Leſſee afterwards, foz a rent due after the Aſſignment, no 
moze than if the Loꝛd once accepts his rent of the Feoſfee, he ſhall not after- 
wards avow upon the Feoffoz. Dodderidge Juſlice. If the Leſſoꝛ do once allow 
of the Aſſignee fo2 a Termoz, he cannot afterwards reſozt unto his firſt Leſ- 
ſee, to recover of him the rent behind, by an Action of Debt: It is here to be 
confidered of. touching this papment and acceptance of the rent of the Aſſignee, 
whether bp this he doth take ſufficient notice of the Aſſigninent, as in Walkers 


Caſe 


Fa! | Lemin — - x: 


— 


rakes rigtice af e 


is firſt Leſlee; if the 
3 E 
6 hy had ng ang orice of hp Alpgnmment 


rd e gn; 
he Ants - 2220 


without jotice of the aſſignment.et- 
ther given to him o2 taken by Rim eh in hen —— of the tent makes nothing at 
all in the tale. The Court inclined of opinion, that by this acceptance, he 
did takenotice of the aſſignment, and then clearly, bp the whole Court,he cannot 
him; reſo2t unto his firſt Leſſee again, — Defendant to ed his rent —— 


fo2 his rent unto 2 


im; to in his Devlaration here, 
; — nt, rendzing rent ; aba wy ar 


Coke 3 pars, 
Walkers caſe; 


untothe 
Leaſe, —— that he had afterwards: aſſignedover . 
unto Collins, and that after this thus made, eee ä 
of Collins (S) fo n ght 
this his Action of Debt againſthim, f rent Due we — ant a * Court the ne 
— clear of in mer 25 of the Court 


_ bene the ule —— — eh 2 fag 

e v U 

did not ſhew better cauſe tulatis ie he Courr iu this matter, then = 
to be given fo? the & quetens Nil capiat per Billam. 


Dofendanr. 
Nota, That afterwards (8) Iettrino Hillar. IB R. This matter wag Term. Hill. r r. 


moved again, and argued bp Caumſtlot 
ded, whe 2 Debt, nom 
rent due the offi oꝛ not 2 
rent due after the -qke cles juitice. 11 (hens very 
caſe, that the Bar here is afttr the leaſe made the Leſſce is 
reaſon both of the {amt of Eſtate, andof Contract, which p21 f Eſtate is 
now gone, by the aſſignment a . of Contract ſtill remains and the 
Leſſoz map take — irn the Leſſoꝛ atter the ST: | 
fignment. hath accepted — due ol — ſſignee, this is a good Bar 
now unto him, from reſoꝛting again untu his Hrſt Leſſee ; and this Plea in Bar 


agaunſt the Defetdant — 4 
e 
plain and — 9 


chargea ble, by” 


Ceke chief Juitice then wes Jac.B.R, & c« 


here, by the Defendant, being good to. acommon intent, is good, and this is rats cats; 


20bcd by Walkers Caſe, befto op remenadeen; and as to the notice, whether to be gi⸗ 


02 not, if this — ow 2 Plai oY 
ſide to be alledged; Hirt the e 1 * 
Aſſignee, is allo a inten note of 1155 8 


there be a'Lozd and Tenant, and the Tenant jat 
-trudes, and males a feoſtment in-feeg:the et he volfee, & her, 145 
this his acteptance he ſhall be barred of. dagen 7 a 


is a common caſe, and very clear. andithat 

tlearlp good and — e 
Action againk the Detendant hi tent 

and after his —— ae A — 


La by himrakenof 
him Dod 4eridge ſuttict 
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Heir ot the Diſleiloz, oꝛ of his Feoffee, ſhall bar the Lozd of his eſchear, 0 ap- 
pears bn E. 6. Brooks caſes, fol. 94. placito 433 the pꝛivity of contrat 18 de- 
rmined b death = 1 2 pꝛintipal caſe: by the Plaintiff's acceptance of his 

Judgment for n of the Aſſignee; the Defendant = gh leſſee is bp this freed; and diſcharg- 
the Defendant eÞ; the Har here is one da good, the not well bzought againſt the Defen. 
guod querens, dant: and Judgment was given fo? the Defendant, & quod querens Nil capiat 


Ge. Ar. Billam, 20090 


* 


Buſt Plaintiff, againſt Wadſeworth 
X Defendant. 


An Aion of 1*⁰ an Anion of Debt, bought again rhe Defendant ous a Bill made at Hans 
debt, upon a brough, in the Low- Countreys, which was to pap 67 l. at Hanbrough; the Plain⸗ 
Bill made at tiff brings an Action of Debt here in this Court, fo2 564. the Defendant de- 
Hanbrouzh. mands Oycrof the Bill, and ſo demurrs in Lam upon the Declaration-foz the va- 
riante between the Bill. and the Declaration. Dodderidge Juſtice» The Plaintiff 
* ought to have demanded — 1 in Hanbroughe Jf a man be bound to pap 
much money in Dollars, oꝛ in French oz . — monep. he ought to make his 
9 E. g. 60 28. Demand accoꝛdingly, and 21 E. 4. fol. 38. In Det the counts upon a 
21 Ea. ſol. 38. Bill, by which the Defendant was bound da the Plaintiff, in 20 l. Hemmiſh. and 
all the Bill wag wꝛitten in Fleinmiſb, dated octavo die Decembris Lxx. octavo, & in- 
terleflant Domini Mcccc ag the uſage was anwngliAZerchants;and thePlaintiff de- 
klares, and names the place, pear qndiday, and — — the Obligation was made, and 
delivered; the Defendant there demanded tot — foꝛ the vari⸗ 
—— between the Count, and the — on n this pꝛincipal taſe, the Court 
agreed, that thẽ Plaintiffs demand do have been actozding to his Bill, 
——— and having nt ſo done, lo this cauſ& Judgment was given againſt him, and 
painſt — 8 of the Court was, Quod Wan * capiat per gilſam- 
ut. 


4 10 
Subs Brown Plain EATS Gaſhes 
| |  Defendanr, 4 


c 
nl 15 


A Prohih'tion [2 a 

. 20hibition, upon a ſwrppoſed mod 
e e a conłultation to be gr 
cio ha pen 1 


wg decimandi. Y elyerton Sollicitor, moved 


11 H.. f. 4 l. b. 
Jodb. — 266. 
Hob, 89. 

Brownlow 2 p. 


34.4). 


—— and upon the 
— — a witneſs, 
ecuſant bejngconviced to2 the ſame, 
agan 2 — m- 


Starute of 


. is fo NY abc to bet; 


foze 
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aut of Court, the Pꝛahibition was difallowed, (the fi 
fe unduly ie ofthe 'and — was granted. the grin — 


granted. 


The Attourney General for the K IN G 
a 9 Hugh Griſiih and Hugh 
Flolland, & Alios. 


to the Bar to take the 
Coke Chict Juttice, The Recuſants at 
Peate may rhe Bar to rake 


che Oath of 
ng of this Allegiance. 


Nag divers nietutants in Middleſex were 
Oath of Allegiance, which was tendꝛed unto 
Oath of Allegiance ſequitur perſonam non locum, and an al Ante of 
miniſter this, there is Allegiance ir ore and in corde a 

— — Salus populi ſuprema Lex; this Citp of London, it is In repni, and in an- 
* Wait Waere, De 8 amovendo, fo? fear of infecting of the 
body ;anbe ann are now e to remove pou, fo; pou infect the 

— u the Book of Aſſiſes, anno 30. fol. 177. 

cent 19, 1 — e Seton 5 Alon de ſcanda lis u m, again 
Lucie, who wag the Wifeof one C and Ds that he being o . Aung , 


{4:32 Aſſifr. fol. 
Sq placito 


Juſtices, yet the 3 in — of the Trealurer, and of the Barons 
- the Exchequer dd him Two Felon-and Robber, a tort, and in de⸗ 
855 g. and in ander of th6Gourt — dener 2 
ane | a fron 
Pope, f02 5 £ | 0 15 Plaintiff to be excommit- 
es 17 was held Treafon i mn T. à fortiori, here foꝝ pou - 
difable the 3 K nl the Pence of Middleſes, and biraiiſe * 
Nan on are fo de tonnnitted to the Pꝛiſon 
of e e would to be 
tenant 5 = 
ro al — bog 
Ty fr py avi, Coke Juſtice, "Bythe — 4 — - —_— 
of; 155 v to be excommunicated and theretoꝛe fand fuer 
in my Eirtutt J 582 . — parry . 1 


thep being no — witneſſes; ànd therefoze pou —— to find ſuteties fo: . s. 
the good behaviour we ls take Popiſh Recuſants fo2 pour. ſureties. Wrivhtcr — par 

was bound to his goo aviour, the Bond 200 J. Upon this, divers other — 

Necuſants being 27 t did tante the ſaid Oath of Allegiante in Court.. cared 


Hugh Griffith and Hugh Holland, and found ſuretieg fo2 their good behaviour. — — — 
Hug Alan 


Coke chief Juſtice, All conviced me t to depart out of Londom and 
are not to mhabit within ro Mile 5 TS, on, and they which do now dwell in — — . 
London, are to have tonvenient time to remove their habitations. Croke juſtice ſuxeties. 

to the Retulants . ſap not now ta pour ſelves, juravi lingua, inentem injuratam ha- Mary Fryer 


beo. Mary, Fryer allo heing peſent in the Court, 22210 75 A found ſure- ol de Oath 


ties. C eychiel Jultice, - 2 W Hier Nin D | ig 
Jo eee: 1 HK: FETAL 10 21-77 2 11 50 iS Atte! 97 
ene p ee ggach let fre miles, F ho 1903 20 : CiG 0% E 
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Land nur tie alſo behave here dealt very favourablp with pou;and not ings 

ny rigorous manner-fo2zWe map by the Lam ot the Land atrach-everpone of you 

Star, of 3 Jac. bp a Mꝛit De excommunicato capiendo, being bp the Statute of 3 Jac. capite, 5. ex- 

** 3 tommunita ted being convicted but we have here taken a moze favourable courſe 
pou, (S) onlp to bind pou to pour good behaviour, and to take of pou ſuffici- 

ent ſureties fox pour perfozm ane herons 4 afterwards pou do not confozm 


pour ſelves acco2ding to nd, then we will deal with 


acco2ding tothe rigoꝛ of the * of Excommubicato capiendo, fo it ſhall 
than to be at large, and not to 


be better and far ſafer to have vou to lie in Pziſon 
confozm pour ſelves, The — Court agreed with him herein. 


Derrington Plaintiff, againſt Waller 


Defendant. 


An Action of 
Debt upon 2 1 
to be made within two —_ after the 


med in the condition to be paid.) 1. 1 
fo 1— * Ae =D debet pleade 


n requ 
Court, the gation is 1 5 od 


Jud EE — che Pi 15 
| gment for nt Ft 02 it | 
rhe Plainciff, the — toz the ilk, but 
next term. n! IA. 


by 
— 


b Plaintiff, vam mea 
0 Dekaden 


38 


an Ahn of {ht a Bond ebnete de S dhe upon nil 

Le Wes | oth pleaded, rhe Plaintiff had a verdicr, Judgment and Execirtion, and & 
col execution - Wit to levp Execution was directed to a & 3 * 7 Wales, of the County of 
of Rater, Radnor» A — wy nd dem —— to rt, quod 


8. whether —— good re⸗ 


Stat. of 27. H 
cap. 2 1 
Fir Com: -urion might i, a9 eh 245 92 2 2 Jt 5 ey ed 


land & bn 2 1 5 f 
. taries, f. 200. — 5m 


capite 2 


mig 


to 


1 
* 
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tothe third matter there moved in Arreſt of Judgment. Coke chief Juſtice. Be: 

foze the ſtarute of 27 fl. 8. capite 26. ſome doubt might have been made of this 

but this ſtatute hath now made the matter very clear and put this out ofqueſti- 

an which might have been befoze queſtionable ; and as touching this matter, „„ .. 
there is a good caſe in Mich. 4 5 Fitz. title Juriſdiction placito 23. in a Writ 3. Or 25 
of News demands the Calfle of R. and Commote ot I. Anſwer was made 
that the Caſtle is in Wales, where 2 F Wzit did not run; and it is there 
ſaid by Parning, that there are thzee things that give Juriſdiction to the Court 
here. 1. Becauſe the W2it Oꝛigmal, was directed to the Sheriff of Heretordlhire, 
who witneſſed that he had given ſummons. 2. Becauſe the tenant came and af- . 
firmed the Summons) and thirdlp, becauſe he had the view; and it is ſaid that 
the Caſtle and Commote were in Wales; pet there ſaid, that the Court was not 
to be ouſted of the Juriſdiction,in regard that by the Commote a great Seignoi- 
ry, as land,ſervices, and rents is demanded : and allo becauſe this Caſtle and 
Commote were held of the King in chief as of his Crown; and that ſuch Caſiles 
are pleadable here, and not elſe where, and fo it was; and the Gꝛantee ot the King, 


of theſe had aid of the King in this caſe, and Paſch. 15. K. 3 Fitz. title Juriſdiction pacch. 4 8.2, 
placito 24. A Quare Impedit bzought bp the Ring fo2 a Church in Wales, and there * &c. 14. 


held good: and lo is 14 H. 4. fo2 that none can mite to the Biſhop,but the King, x 

no ſuboꝛdinate Court is to eto the Biſhop. Dudderidge Juttice agreed here. 

in, otherwile by this means pou map defeat all the Erecutions in England, 1 E. 

4+ fol. 10. A Mit of Execution to go to Cheſter, and fo to Durham. And fo the 

Court in this p2incipal caſe did clearly agree, that this Mꝛit of Execution here, E. 4-f. 10. 
did well go into Wales, aud that this return of the Sheriff, being Quod brc« 

ve Domini Regis, ibi non currit, is a bad return, andought to be amended and by The Sheriff 
the Rule of the Court the Sheriff was amerced 10]. fo this his bad, and falſe 5 e 
return. The Court all clear of opinion, that the Mꝛit ot Execution did well, — 
and legally go into Wales, and ſo it map well be into the County Palatine of 

Durham. 


Draiton and Cotterill Plaintiffs, againſt Smith 


. Detendant; 


] Na Poohibition, the caſe appeared ta be this; Smith Libelled againſt them in A protiibicion 
the Spiritual Court, foꝛ tithe-hap growing in their Orchards: upon this ſuit 
they pꝛayed a Pꝛohibition grounded upon this ſuggeſtion, that they have time 
out of mind nſed to pap fo a Modus 40 8. to the Vicar, and this to be in lieu of all 
tithes here due to the Dicarand Parſon,and upon this ſuggeſtian a Pꝛahibition 
n2aped. Coke chict Juſtice, It the Parſon ſues in the Spiritual Court foꝛ tithes, 
and the other pleads a modus to the Dicar,this modus now tan never come in que- 
ſtion by this ſuit between the Parſon ce him. oz tithes due unto the Parſon, but 
this is to be queſtioned, and determined there in the ſpiritual Court, to whom the 
tithes do belong, whether to the Parlon, oz to the Dicar;and this hath been di- 
vers times adjudged in this Court and in the Court of C. n. in Buſhes caſe. fo2 
Pankeridge Church; and it hath always been cleatly held, that if the right of 
tithes come in queſtion, between the Parſon and the Vitar, to which of themthe 
fame doth belong,this is aſuit pꝛoperly belonging to the fpiritual Court to hear 
and determine thisF in tuch a tale they are nat there tobeouſted of their Juriſdi⸗ 
tion: and this being now a queſtion between the Parſon and the Dicar, to which 
of them this tithe did belong foꝛ which the modus is alledged to be paid :therefoze 
no Pꝛohibition is to be granted in 14 taſe, though there be a modus ſuggeſted 
3 to 


Si 2 
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denied. 


Nota. 
Certiorari to 


ed per Cur. 


An Action of 
debt for not 
performing 


A prohibition 


3. Bul. 91. 92. vers Judgments have been acco2din 
Nule ot the whole Caurt, a Pꝛohibition was denied, 


to be paid unto the Dicar;fo2 all Tithes here due to the Vicar and Parſon, the 
Parſon ſuing fo? the Tithes there as due unto himlelk, and not unto the Vicar, 

ſothe queſtion is as touching the right of Tithes between the Patſon and the 
Vicar which is a ſute p2oper fo2 the Spiritual Court; and this is to beobſer- 
ved fo2 a ſure rule in ſuch a caſe, never to have a Pꝛahibition granted; therea- 
fon of this is. becauſe that the modus ſuggeſted to be paid, cannot come in que- 
ſtion, upon this ſug geſtion ol e unto the Vicar, but onlp the right 
of Tithes to whom then belong, w 1 the Parſon oꝛ to the Vicar, and di 
p given in the like cale, and ſo by the 


Nota, that a motion was made to the Court, fo2 a Certiorari to Remove a Re- 
2d krom Durham. Coke chief juſtice. Me will not grant ſuch a Certiorari to Dur- 


Durham deni - ham, foz they have Law and pleadings there as we have here; the mhole Court 


agreed herein, laping we have denied this beloꝛe and though we have power 
to do this, pet we will not in ſuch a caſe ouſte them of their Juriſdiction, 
; Tharſeden Plaintiff, againſt the 
| = | 
Executors of Varthen, 
Defendant. — 


Nan Action of Debt foꝛ not perfoꝛmante ot Covenants, upon Nil debet plead- 
I a verdi was given fo2 the Plaintiff. Weare foz the Defendant maved 


of Coyenancs. the Court in Arreſt of Judgment, and the caſe appeared to be this: Warthen 


being Loꝛd of the Mannoꝛok Dale, did covenant fo2 Himſelf, his Heirs, Exccu⸗ 
toꝛs Adminiſtrato2s and Aſſigns, within 7 pears upon requeſt toconvep and 
ſettle upon the Plaintiff a Copy hold Eſtate, pro cermino vitæ luz ſecundum contu- 
etudinem manerii ; and this to be done upon requeſt made by the Plaintiff, the Co- 
venantee to him, his heirs, executoꝛs, o2 aſſigns ;the Plaintiff ſhews that War- 
then the tovenanto? died, and that he requeſted the Defendants, the Erecuto2s of 
Warthen to perfozm this within the time. which to do thep refuſed, unde «cio 
accrevitz and bp the Covenant this was to be done, infra num menſcm, poſt ratio- 
bilem requiſitionem. It was not ſhewed in the declaration, what Eſtates War- 
then had in the Wannoz. It was urged, that here the requeſt ought to have been 
made to the heir, and not unto the Exetutoꝛ; fo? it is not to be intended that the 
tovenantoꝛ had but an Eſtate fo2 pears in the Mano, but rather a Fee ſimple , 
foꝛ that a general, and not a particular Eſtate is to be intended to be in him, 
which is a Fce-ſimple, and fo the requeſt here of neceſſity, ht to have been 
made unto him, who was to make the Eſtate, and this was the heir not the cre- 
tutoꝛ, foz the Erecuto2.conld not da aud-pertozm this, and therctoze the requeſt 
here made unto him is not good and ſo no bzeach of covenant fo2thatno partic:r* 


lar eſtate is to be intended to be in Warthen the „and the covenanto2,unleſs 


that the ſame was ſpecially ſhewed. Dodderidge Juſtice. He might here have an 
eſtate fo2 pears in the Manoꝛ, and the requeſt was to be . . the executoꝛs. 
Croke Juttice, It᷑ he had nothing in the Land the heir ſhall not be charged but his 
Exetutoꝛs only, Haughton Juilice. Ye might be ſeized in Fer ol the Manoꝛ, — 


f: 
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then the requeſt ought not to be made ta his Executozs, but to his Heirʒ it doth not 
here appear, what Eſtate he had in the Manoꝛ, and we are not tointend, that he 
had one Eſtate moze than anather; but foz the generaineſs here, it not appearing 
what Eſtate he had inthe Wano2 (none being ſhewed) this makes the matter 
here the mo2z3doubtful. Dodderidge Jultice, It a man makes a Feoffment' in Fee df 
his Manoꝛ of Dale, upon condition, that tf he, his Erecuto2s, oꝛ Atfigns, do pay 
ſo much money, that then it ſhall be lawful foꝛ him ta enter again. The Court all 
agreed, that this is a perſonal matter, and the Executo? here is to render the mo⸗ 
nep. Coke chief Juſtice. The requeſt here made to the Exetutoꝛs is good, becauſe 
the Erecutozs do repꝛeſent the Perfon of the Teſtatoz, as to the perfozmanice of 
Covenants, bp him to be by Covenant perf The whole Court ſ extept 
Haughton Juitice, being abſent, ) agreed herein clearly, Dodderidge Juttice. It bein 
generally undertaken, and no Eſtate ſhewed, it ſhall here be intended, that he 
only an Eſtate fo2 pears in the Mano, and if he had no Eſtate at all inthe ſame, 
his Executozs are then bound to p2ocure this to be done, :acco2ding to the Cove 
nant of the Teſtatoꝛ at their peril, and here, this is after a trial, and a verdic 
fo2 the Plainriff. The Court all agreed the requeſt to be well made tothe Exetu⸗ 
toꝛs õ that their not perfozmanee of this. was a bꝛeath af Covenant, and ſu b the 
Nule of the Court, Judgment was given fo2 the Plaintiff, T3 


% 


Sir Chriftopher Heydon Plaintiff againſt 
Godſele, Shepherd, and Smith 


Defendant. 
Entred Mich. 14 Jac. B. R. 70 
Rott. 172. * — gs 
pq 3; BB tes 


17.7 1% 


Na Wiit of Erro2b | | againki Godlsle, Shepherd and. Smith FRY 
I 5 | gme 215 fox them at the Acfileg of Nat, F mor to reverts 
in an Aſſiſe of Novel deſſei | | d „Dodd. 


Tic. ſudgment in 
then Jultices of Aſſiſe: And upon the þ | peared to be a e 
in this manner; the Aiſc being bzo * the fird dap, the Jig being at 8 
the Bar ready to be worn, the Defendant tame and canfeſſed the lcilin, and tre 55, 
diſſeiſin as Plain 1 g had ared, and upon this the Plai 1 petlugt Ju- 2 Ro.Abr, 492. 
dicium, Ideg cogſideratum, eſt, &c. and the s entred quad reguperent © Hart 
ſeiſinam. per yilym-recagauorum, UOTE re 245. 


this aſſigned faz erroz, betauſe none of the 
ſuch Judgment. Jaſtice. Th 


” 
* 
4 4 


0 pe v Seiſinam. 


Do) . 2 
uch nor ap 
{Tas thei 


7 . Baxter Plain- 

r Off ada 12 
Bartlet Defen- 
dant. 


l 


160 


— 


15 H. 7. f. 16. 


24 E. 3. fol. 26. 4 
18. Cc. M 


— of 
erton, cap. 3. 
kc. | 


8 Hs. f. 1. 


4 ſac. at Norfolk 
Aſſiſes. 


3: the Judgment was, Quod recuperer, per viſum jurato- 

rum. Coke chief Juſtice. 1 Fam 
Aſſiſa venit recognoſcere, he makes his plaint, he needs not to ſet down the town. 
fo? this is in the Mꝛit; and this worde have been a good exteption, if it had been 
ſo ſet down; the tenant may demand er of the Whit ; & ſi non potelt dedicere, but 
that injutte eum diſfeſivit, notwithſtanding: s. oe. is pet to be taken fo? the 
damages, to enguire thereof ; but it the Plaintiſt ſarthy that he will releafe the 
damages, then there is nothing nioze fo2 the Jury to do:the Judge gives Judg- 
ment, quod ideo conſideratum eit per curiam, this is good, quod recuperet ſeilinam, 
r viſum vecognitorum, this is good every way, per viſum Aſſiſæ predictæ, this 
good; and waxranted by Pzefident; ex errore ſequitur error, as it is here, the 
ſame is artoꝛding to the common courſc; and we are to intend that they had the 


: 21 k 17 fol. 60. There is a notable caſe, in a Wyit of contempt againſt 


Norwich, whereas the Abbey of St. Edmonds Burv, being . the 
IE + 45,43 &% +422. | : bj un⸗ 


iner + 
21 E. g. folso VIEW: 


— ce 
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foundation of the Ring by an Ozdinance, made erempr, fromthe 

. 
which Biſhop had there viſited, againſt the Pꝛohibition of the King to him ta 
the contrary, and this by himdone, a tort, & in deſpite del Roy 3 he wag found 


gui'ty of this, and his tempozalities were ſeiſed into the Kings hands nd there 
nr ne Ang at en 


ſhall recover L es beſants, and that the 


adjudgey lame moꝛe 
d, and let elt ol 1 85 pire the by _ 
— _ —— by his value, Del Beſant, fozthe ertal of 


the value of the Kings copn Hall be, by: B Dꝛit, and by this, he certified 
a geſant, to be of the value of 100 l. ag appears by the terti cation ot the — as 
I have ſeen by the Kecozd of the ſame; the which Sr. Nicolas Bacon did threw unto 
Judgment here in this pꝛineipal caſe,was well given, and no erroꝛ in it, 
— lo the lame onght ro be affirmed. Croke jultice. This Judgments not erro- 
neous, but the ſame ts to be affirmed : and to warrant this, we have Pꝛeſdents. 
but none fo: the diſaffirming of it, and to do ſo, this were ambulate in tenebris, and 
it is not ſaid of neceſſitp, recognoſcere, hut parati ſunt, fa doſu. and ſo, quacunque via 
data the Judgment here was well given, and lo ought to be affirmed. Dodderidge . 
- Jufiie:, if no preſident had been in this caſe, the reaſon Which J have heard Would 
very nich move me, upon the Statute ot Merton, capite 3. In a Rediſſeiſia, to habe Statute of r. 
leilin per viſum, An Aſſiſe in Lam, is the ſpeedieſt remedy a man hath and lo it is 
faid to be ſeſtinum remediĩum the Jurp then are — ready; the Law doth not 
o2dain the view in an Nſſiſe, fo2 a naed Ceremony, but to put the party into 
feiſin; are called Recognitores,. fo their having ot the view, and jutatſ : afrer 
then after iſſite, nap take advantage, that they have not the 
view ; their view is nat of necefſity,but fo? them to know Land, 
in bur des they ſve it the died we are pet ks in 725 
3 ching To try the 
have the view of the Land. 2. To try 


enquire of the 
eſeiin, and potietion of the 


into the | ; 3 — 

nent dught to be pes viſum, 4. Dain | ro bt theſame is well 

and ti be air med. Haug mnt poo. — — is no 

no: unn Pꝛendvent; contraxyinto this; but all the in the 

Book ot — — viſuni, notwithſtanding, they are not abſolute eeognito2s, 

until the — 2 dren ne wo andfo called; ep are re- 
turned Dot che MAI: be fiecognito2s wenn at rhe Alfiſes Judg- 

ment ig vrferred all the — befoze the day in Bank this ſhall 

be alngned lo Eros, he ſhall not habe a tediſſeifn, at the day in Bank the Ache 

taken per iuaditionem, by the Statute of West min. 2. cap. 30. if a Nediſſeiſin being Stature off. 

ta be enquited ot che view is to be had and the Judgment, per redditioheay, is tg 2. cap 30. 

be per viſam In this caſe the Judgment was well given, and atroꝛdi at to the 

Preſidents, and to nut erroheoũg, but ought to be aimed. Coke ChectJuthice, NW 

Rediſſemin bur where the Judgment is per viſum, but when the Judgment is 

by Kedditiut, he man A Riediſſeiſin, and this is an infallible tule⸗ — 2 

—— Lr betaute there there wa g nd County e for chart —— _ 
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| agreed in this, that the Judgment wagnot erroneous, hut well given, and there- 
Judgment al- bone by the Nule ot the Court, the laid Judgment thus given at ihe Aſſiſes, was 


firmed. affirmed, | 
per Curiam. | 


Term. paſch · ¶ Nota, that afterwards (S) Termin. Paſch. 12 Jac. B. R this caſe wagrecited again 
— Jac. E. R. n the Counſel fo2 Sir Chriſtopher Heydon, that whereas in an Aſſiſe, a Judg- 
Mo 3:4 ment was given againſt him, at the Aſſiſes held fozthe Countp of Norfolk, and 
Sodb 247. the ſame afirmed here in a Wzit of Erroz, by him bzought, and foz the-reverſing 
Cro. Ja. 341. of this Judgment given againſt him, a wꝛit of Erroz was by him bzought 
in the Exchequer Chamber, and had obtained a ſuperſepeas, to ſtap the exetuti⸗ 
on, and now having notice, that no wzit ol Erroz lies in the Exchequer Cham- 
ber to reverſe the Judgment given here, upon the firſt wꝛit of Erroz, therefoze 
he bꝛaught a wzit of Erroꝛ in Parliament, to reverſe the Judgment here given a- 
gainſt hun ; upon the wit of Erroz, George Croke moved the Court fo2 a wait of 
Execution, upon the Judgment here given in the wzitof Erroz · of-affirmance of 
the Judgment given at the Aſſiles, by the Judges ol Aſſiſe. Coke chief Juttice. 
No wzit of Erro2 lies in the Exchequer Chamber, upon a wꝛit of Er2o2 hꝛought 
here, and ſo a Judgment here given; in affirmance, oz in diſaffirmanee of the 
ky Judgment befoze given but in treſgaſs, Detinue,  Ezectione ſirmæ, where the 
gment is oꝛiginally here, upon a ſuit here begun» a wit of Exroꝛ lies in the 
Exchequer Chamber, but not other wiſe; and this Superſedeas was here had of an 
ignozant Clark, in the abfenceof his aſter, and that by Buller an Attoznep, who 
tame unto him, and ſaid, that he had been with me, and that J had agreed unto 
it, and this was the common courſe, to bing a wꝛit ot Exxoz inone hand. butnot 
lealed with wax, in the other hand ck ſo he obtained a ſuperſedeas by this pꝛattice, 
{02 thig an Attachment was grantedſunto him. And as to the Attomen which 
hathWgranted the Supcx(efleas, without any wait of Erro2 hanging he is to be fa- 
vozed, becauſe this was ſo done, ex ignorancia; but this is to excuſe him, ⁊ tanto. ſed 
nom a toto, fo2 that ignorantia facti excuſat, and thexefoze foꝛ this his Ac thus done 
he's to he gpm (and ſo by the Rule of the Court he was.) Alſo as to the 
it of Erro2: to be bzought-in Parliament, pou cannot have this, hut ot ne⸗ 
ceſſitp pou ought to have the Kings hand, and his Licenfe to ſhew faz it, othcr- 
wiſe poucan have no wzit of Erroz there; alſo in taſe of a wꝛit of Erxoꝛ bought 
in Parliamentfthe chief Jultice is tqcarrp the Kecozd, and the Tranſcript of the 
ſame thither,to the upperhouſe,and to bꝛing back himagain intothis Court, 
as the entry ot this is to be here, coram rege, and then there to pzoceedupon the 
Tranſcript only: The Petition to the Ring, foꝛ to have ſuch a Wit of Erro2 out 
ok the Chaneery, is ,to be directed to the Lord chief Juſtice, commanding him 
:2.: to bzing the fecoꝛd befoze the King in Parliament, to be there redzeſſed and 
29 Eliz, Dyer, the Ring begins in this manner (S)) fat jugzicia, 23 Elis. Dyer, fol. 37 5. placito 
— 375 on 19. Whalleys Cafe, touching a w2it of Erro; ght in Parliament; upon this 
em the Term and Koll of the Recozd, and a Tranſcript were bꝛought. bn Wray 
chiet Juttice, in ſuperiorem ; cameram: in, Parliamento 3 the ſtoll was remanded in 
Banco regis; and the Tranſtript remain in Curia Parlimenti, hut no mention 


1H. 5. fol. 46. there made ot anp Superledeas granted, 1 H. 7. fol. 19. S4 20. Flowerdews Caſe, 2. 
placito 63. good Caſe» as touching the manner and fozm of; a wzit of Erraz t in 
hn 1160 Parliament. 1 E. 3. fol. 46. b. placito 65. touching a mit of Erroꝛ hanught in 
Gr. Parliament: As to the granting of a Saperledeag in gig Caſe; upon the wit of 
Error in par. Exxoꝛ bꝛoi e upon the Tubs ment given here in the fozmer-w2ir 

0 Ae lot this be vern w en ee e this point 
5 E.2. Fiz. ſhall be examined, 5 E. 2, Fitz, tit, Error, placito 89. muching a mit of Erroz! 


tice Error la. Pꝛaugbt in E. R. at Weliminiter, to reverle , a Jud given in the Kinss 
ciro 8g. Ge. tought in ; the Keeozd ſhall not be removed to this Court, aut of the Court 
there, but any a Tranſcript of it, and that fo2 two xeaſons. 1. Deeaule the 

cco2 
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Kecozd there, as here, remaner coram rege. 2. F02 pꝛe vention of the dangerouſ- 
neſs of this by Sen, and id ſubject to peril and to miſcarry,and theretoꝛe a Tran- 
tript ſhall be ſent hither to us, hut no mention is there made of any Superſcdeas: 
There is here a double Judgment, and Execution hath been once delaped alrea- 
dp by a Sgperſedeas, upon ? Mꝛit of erro2 bzought in this Court: Jt appears 
5 E. 2. that they which docdnquer,map impoſe what Laws they pleaſe upon the 
K Ireland to be governed- 
by the Laws of England. and that thep ſhould beſubject to the Laws of England, 


conquered ; and therefoge King Henry the third 


14 H. 3. 9 Februarii, 1229, called Statutum Hiberniæ, made at Welimialter, and 
therefoze Erro2s in their Pꝛoteedings, in Judgments there given in the Kings 


Bench there, are to be reverſed here, they are ſubject unto the Crown . Ke. 


of 9 j 2 2 & — here, in Pp” = did 1 em of 
Ireland, 34 Ailifar. placito 7. gment given in a Wzit of Erro? in ings 
Bench in lreland, a Wzit of Erro2 upon this bzought in the Kings Bench in 
England, and the ſame well 
 Kniver, the C. B. there upon | 
of the Kecozd, but not the Oziginal it ſelf; but in Ancient Demeſn, Franchi. 
ſes and Jaltices of Aſſiſs. upon a of Erroz, do ſend the W2it Oziginal, and 
ths fieco2d it ſelf, and not only a Tranſcript of it; pet by 37 Aſſi ar. placito 5. 
per Finchden, there Ireland do not ſend - je veep , but onlp a Tran- 
ſcript, 8 H. 5. Fitz. tit. Error, placito 88. It one ſues a Mꝛit of Error in Par⸗ 
ltament, he ſhall have a Scire facias out of the Parſtament to the party, and it 


isfo:tp days, ag it is not tertain f 
there by Hanktord, if a Wzit of Erroz be bzought in Parliament, upon a Judg- 
ment given in B. R. the fecoꝛd ought to remain with the Julkices, and they 
are to ſhew the ſiecoꝛd to the Parliament, oz to ſend a Tfanſcript of it : But if 
the Parliament be diſſol ved befoze the Erro2s are diſcuſſed, then all is gone. 


Dodderidge Juſtice agreed with him herein. Coke chief Juſtice If no p2eſidents _ 


can be found fo2 the granting of a Superſ:deas in this Caſe, we will not grant 
the ſame ; and in a Caſe of this nature,and of ſo great confi we which 
are Judges, do not uſe to go but with leaden feet, and the King hath very 


well ſhewed ta us the wap, bp his ſaping, Flat juſtitia; we will therefoze ſce 


the fetozds; and ſo the Rule of the Court at this time was, that as tothe Su- 
peærſedeas P2aped, this to remain in Court, neither allowed, no? pet difallowed, 

At another time, George Croke pꝛaped to have Execution upon the Judgment 
here affirmed, notwithſtanding the —— of Erroꝛ here bzought in Parliament, 
and that no Super ſcdeas map be granted in this Caſe, after a Judgment here af- 
firmed in a Wꝛit of Erroz fo2 the miſchiet᷑ to the party, by being delayed of his 
Execution; it appears bp 4H. 7. fol. 12. A. 5 H 7. fol. 22; and 9 H. 5. fol. 13. A. 


In what Caſes a Superiedeas ſhall be granted and in what not, and by 6 H. 7. 2 KH. 7. fol 12. 
tol 15, what Wzits gre in themſelves a Superſedeas in Law. 16 fl. 7. t. 12. a, b. 4 Kc. 


In a Wꝛit of Erro the partp ſhall have but one Superſedeas; Here are t wa 
Judgments, and by 8 H. 5. upon a Mꝛit ot᷑ Erro; bzought in Parliament, no 
Execution is to be taped. Coke chief Juſtice, This is a Caſe not obvious in 
a Wꝛit of Erroz, upon a Judgment affirmed here in a Wꝛit of Erro; and if 
there never hath been a Superſedeas granted by this Court, upon a Wzit of Er- 
ro2 b2zought in Parliament, to re a Judgment here given, we will not here 
in a P2eſident in this kind, we having no Book, noz pet Pzeſident fo2 to 


warrant this; and therefoze it map be as well ſaid in this Caſe, ag Littleton in r;rteron chap. 
his Chapter of Knights Service, fol. fol. 23. placito 107. 108. ſaidupon the Statute Knights Ser- 
of Merton, cap. 6. of diſparagements of the Heir in Marriage, that no Action vic, fol. 23. 
may he bꝛought upon that Statute, in regard it was never pet ſern no? heard, *< 


that anp action was ever bꝛaught upon this ſtature, & that if an action might be 
had upon chis matter, it ſha „ at ſometime oz other to have been 8 
| re: 


as it is there held bp the Court, and there by 34 diſcs, pla- 
it of Errozz do ſend but tranſcriptum * r ci 7. 0 


27 Aſſiſ. pla g. 
3 H. 4. Fitz, 
ſhallbe returned at the next Parliament, fo2 the Common dap in a $cire facias, tir. — 

hen the Parliament ſhall be diſſolved; and 
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3 


Ure: There are only five Books in the Law which do ſpeak of this point, (8 

- aſia. pla- Of a wait of Erro? in Parliament. upon a Iudonent giyen hers in this Court,the 
- * = which are, 42 Alſilar. placito 22. The Counteſs of Pembrokes Caſe-22 E. 3. fol. 3. 
Fitz. tit, Error, placito g. a wzit came to Sir William Thorp Chief Juſtice de 

B. R. to cauſe to be bꝛought the Kecozd and the Pzoceſs in the Parliament, of a 
Judgment which was given foz the Ring at the Suit, dc. And note That a Pe- 

tition was there made to the Ring, hefoze that the wzit was granted; and ſo the 

Noll, in which the Pzoceſs Ethe Judgment was bzought by Sir William Thorp 

into the Parliament, upon which the King did aſſign certain Counts and Ba- 

rons, and with them the Juſtices to determine the buſineſs 3 and befoze any 

thing was done herein, the Parliament was ended: There it is ſaid, that the 

8H.5. c. Judgment cannot be reverſed but in Parliament, and fo? that this was ended 
H 7. fo. 19. in this buſineſs, ulterius nihil agendum eſt, 8 H. 5. Fitz. tit. Error, placito 88 befoꝛe 
— D. er renfemb2ed, 1 H 7. fol. 19. & 23 Eliz. Dyer, placito 375. Whalleys Caſe; but in all 
theſe Cales, there is no pꝛeſident of any Superſedcas granted, and therefoze to 

make a new p?efident of this in this Caſe, periculoſum exiſtimo; hut this map be 

moved fo2-a queſttan, to fee, examine, and to conſider of it, whether this wit of - 

17. fol. 20. Erroz, depending in Parliament, be not in it ſelf a Superſedeas to the Curt; but 
bdbkthis, it is very fit fo us to be well adviſed herein; The Caſe in 1 H. 7. f. 20. 

is a very notable Cale: it the Erro2 be apparent in a wit of Erroz here bꝛought. 

we uſe to Bail the Defendant ; if he be talen in Execution, ſhall they in Parlia- 

ment do ſo, upon a wzitof Eproz there b2ought to Bail the party? this then 
tannot there do foꝛ the 22 delay that map be, foꝛ that is altogether uncertain 

how long, o2 how little and 85 a time the Parliament will continue, and foz 

this reaſon they cannot there Bail the party, and this pꝛoves a great difference 

to be between a wꝛit ol Erro2 bꝛought in Parliament. a wꝛit of Erro2 bꝛought 

here in this Court, ſo that it is good rr verp well adviſed of all this, 

whether koꝛ delay onlp, this wait of 02 is here h2ought, and then whether 

this wꝛit of Erto2 be not a Superſedeas in it ſelf, ag in a ſecond deliverance; the 

3 H. 7. fol. 22. Certiorai ig, 5 H. 7. tol. 22. befoze rememb2ed, where a Superſedeas ſhall be granted, 
and where not. Croke Juſtice, Jf no pꝛeſident can be ſhewed toendyce us to grant 

a Superſedeas in this taſe, we ought, not to grant this. Dodderidge Juſtice, In 

x H. 5. The Parliament there made an Oꝛder, upon which the Pzoceedings 

were ſtaped bp a Superſedeas. Haughton Juſtice, Af 1 H. 5. be as it is remem- 

b:ed, this is then a good p2oof that a Superſedeas Here ought not ta be grant- 

ed; there is no ſuch ozdinary Pzoceſs in a wzit of erro2 b2zought in Parlia- 

1 H. 7.fol. 20, ment, as in a Wait of erro2 bzought here in this Court, andihis is verp.app1- 
rent by the Caſe of 1 H. 7. fol. 20. Coke chiet Juſtice, If a zit of erroz be 

bought here upon a Judgment given in the C. B. we are to havebut Tenorem 

Recordi here; whether this wꝛit of erroꝛ be a Superſedeas to the execution there, 

— Aſiſarum, placito 7. Fitz. tit. Error, placito 8 1. Al godd caſe as touching a wit 
34 me of erro? here bꝛought to reverſe a Judgment given in the Kings Bench in 
Ireland, there debated at large, as ta the pꝛoceedings hereih and what Keco2d 

is to be removed, where the Oziginal, and where a Tranſcript only ofthe Re⸗ 

co2d is to be ſent, 21 E. 3. fol. 46. erro2 in Parliament ſhall not be reverſed but 

2: E 30.45. Hy another Parliament, 7 H. 6.tol. 28, 29. bp Couclmore, the Parliament may 
— 5. lol as, err, and this ſhall then he reverſed bp Parliament, & non aliter, fog there is 
not a higher Court than this is; and lo agrees, that the Judges de B. R. 

map reverſe their own erroz in the ſame Term, without ſuing bp a wꝛit of 

erroz in Parliament; and fo fo2 this time this Cale was adjourned: At ano- 

ther time George Croke, & Noy, took erceptions to the weit of erro?, that the 

ſame is not good, being not warranted by the Pzeſidents, this was a wꝛit of 

etroꝛ to remove a Kecozd upon a Judgment given, inter, &c. hefoze Sir Tho- 

mas Flemming, Imilit. capitalis juſticiarius ad placica coram nobis tenedꝰ afſignaÞ,&c, 

This left out, ſo that his addition is here omitted and left out. 2. Fo2 _ in 

this 
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bY p2ove this, who being ina Wꝛit uf Treſpe , condemned in B. R and inexecuti- 
on, deliberatus mariſcallo poltes, he bzought a Wait of erro2 in Parliament, dire⸗ 

tted unto the thief Juftice.to certifie in Parliament irdilace: It was 


the Re 
mone there amongſt the Judges, whether firſi he ought not to ſhew unto them 
clear and nant 3 as it id, 
there a clear — eee e, as it is there ſaid, all 


the retoꝛds ther into the Parliament, 
ere he garde in Te Arien hall be withour his overution be all the Aube 
es in the Exchequer Chamber to this z a caſe firſt to have a 
Bill indoꝛſed bp the king, and upon this the Chawelloz ſhall make him a Wꝛit of 
Erroꝛ, and then the chief Juſtice of the B. K. ſhall bꝛing with him in Parliamento 
in camera Parliament i intra gominos, the ſaid Wzit of Erroz, & prædictam billam ſic 
indoxſatam, and the whole Roll, in quibus continentur placita, & proceſſus, in quibus 
ſupponitur error, and there ſhall leave tranſcriptum totius recordi, & proceſſus cum 
clerico Parijamenti; and the chie® Jultice ſhall bzing back with him all the ſaid 
rolls into the B. R. fo2 that the ollgconcernother.matters ; and alſo fo2 that the 
Court᷑ of B. R. map attermards, if the Judgment be affirmed, p2oceed to exetu⸗ 
tion if it be not had 'hefoze : And two reaſons are there givtn'fo; the bꝛinging 
back of the Kecozd, and leaving there a Tranſcript. x. Becauſe the ſame con- 
terns other matters. 2. (Which is chief) Si judicium affirmetur, poteſt progredi ad 
executionern, ſo that by this in that interim then conld not p2oceed to execution, 5 
E 1 E 2. Fit. Tit. Error, placito 89. the caſe of removing a Hecozd aut of Ireland, thep 
OY to pꝛoteed there to execution after Judgment affirmed here, 20H. 6. fol. 4. a 
dun erg e, Ind fg the Cenaiit © Writer Err) wag cath n Count, 
"a % 4 a i 2 C m irt, 
to remove the retoꝛd in B. R. by the Juſtices: notwithſtanding this Scire tacias, 


we ought to obep this Mꝛit of Exxoꝛ, and to ſend the ceto zd in B. R. and by this 
our hands are — 8 we * in regard that our recoꝛd $a 
2H. 5. fol. 19. moved; this there ſo ſaid bp Aſcough Juttice, and ſo agreed bp Newton, 2 H. 7, 


fol. 7. Granthams Caſe, who was condeamed in Debt, b2ought a Wzit of Er 

roꝛ in B. R. and diſcontinued this; the lande Execution, and a Ca- 

pias ad ſatisfaciendum againſt the partp, &c. afteywatds in the ſame term, ano⸗ 

ther Wit of erroz wag b2zought. de-Recordo quod coram vobis reſidet, erro2s al- 

ſigned, and a Scire facias ad audiendum errores: It is there laid, that by this new 

Wit of erro2, notwithſtanding the Execution, that the hands of the Juſtices 

GSO 8 are cloſed ad faciendum aliquam exccutionem, 21 E. 3. ſok 24. touching the ſame 
Aud fol. 244. anatter ; and in 7 &$ Eliz. Dyer, fol. 244, 245. placito 63. AM a Wit of Erro 
245. pla. 63. be delivered to the chief Julkice, o2 to the Clerk of the Creaſurp, this ſhal 

15 LA ai. b. ſtop the awarding of Exetution, 15 E. 4. fol. 21. b. attoꝛdingly; a Wzit of er- 

roꝛ in C. B. returnable in B. R if the Judgment be affirmed, the party ſhall 

ſue Exerution in B. R. and not in the C. B. and the Wzit is there retoꝛded, & 

proceſſum cum omnibus ea tangentibus nobis mittatis, fo that by this Wzit of erro?2, 

the hands of the Juſtices are fo2ecloſed, as to do Execution otherwiſe it is of 

a Wzit of erro? in the Exchequer, returnable befoze the Chancelloz and Trea- 

furer ta amend the Rolls, and afterwards in the Exchequer todo Executi- 

on. At another time Haughton Juſtice rehearſed the Cale as it ſtands in Court 

upon this Wzit of erroꝛ: And whether this Wꝛit of erroz as it here bꝛought be 

. ſufficient to remove the Kecozd oꝛ not, is the firſt Queſtion. As to this Wzit 

of erroz, five exceptions have been taken unto it: The Wit of erroz as it is 

— - is not good , and fo2 one cauſe p2zincipallp: The firlt exception 

hich hath been taken, was fo2 that in this Whit of erroz, it is not expzeſ- 

ſed who was Plaintiff, and who Defendant in the Aſſiſe. Secondlp, becauſe 

f it is to remove and to certifie the reco2d,ſub ſigillo veliro;the Mꝛit is notwith- 

1 ſtanding thele two exceptions: The firlt exteption is againſt g Pzeſidents, 

F. N. B. f. 24. and againſt thecommon courſe of a Mꝛit of erro2, J. N. B. fol. 24. in a Wit of 


erro2- no mention is made who is the Plaintiff 02 the Defendant ; and ſo is the 
= FP common 
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Exteptions nat good; 
their Commiſſion as N. per breve crttainlp, 


per billam, ag well ag per breve, . this is to 
Erroꝛ; 1 4 5 to be fo, ba „ 
at in theW1it of. — 
ſiſe of Diſſeiſin was taken, this ought to be ces forte _ 
certainky, and koꝛ 23 an W821 5 ig not good but the great ta 
of all. whp this — good, is fo2 — variance tha? 
is between the W ern ine — 2 and the of the Anile, taken 
coram Tho. Flemming milit. ing Juſtic. ad placita coram nobis tenend. affignat. 88 
Johan. Dodderidge, milit. weed ad placita, coram nobis tenend. affignat. In the Wet 
ok erroz in Par koꝛ to ve the Kecozd, the addition in the Commiſſion! 
is omitted ; and after the name of Flemming, coram nobis, ig there mitted ; hut 
this is d after che name of er and this is a 
and this is ſuch a di between the Wzit ans ren 
Courthath no ſufficien 1 the 88 
are to be obſerved in a Wzit of erroz 1. It is to 
N 18 58. Fo r gen, The hes as he. 
t 12 - me 
1 C. B. to remove 22 Wzit wag ; Rex 1 ee at. Eee 
tali juſſiciario noſtro de Baneo — — in I, & proceſſu ac in redditione 
loquelæ que fuit in curia noſtta, coram vobis, inter, Sale rn ſhould have 
been, coram vobis & 1 veſtris, the Recoꝛd being all ot ſich a 
toꝛm, and therefo2e no ſuch Kecozdthere 77 To 2702 that all the Ke- 
co2ds here are, Coram Johanne Priſot, 14 * bois fo Wiitheld to beinfnffictent; 
and the party there was dzivento have anew oferro2 : And ko in the Ex⸗ 


chequer, if the Wꝛit be Rex. Theſaur. & Barombus icaccarii noſtti falutem, quia &c. 


in recordo, &. quæ ſuit coram vobis, &c. and the retads there are coram Baronibus, 
and not coram Theſaur, & Baronibus, and therefoze bad. oz the third, between 


28. fl. 6. f. 11. 


what perſons. 9. H. 6. f, 4. John Frankner 5 ol London, bzought a Mꝛitotꝰ H. fol. 4- 
A 


Debt againſt a Woman, as trix to one B. and in this recovers; ſhe bꝛings 
a Mꝛit of erro2 to the chief uſtice of the C. B to have the retoꝛd bzought intothe 
the Court of B. R. bp which the retoꝛd wagſenvintorhe B. k. and the Julfices 
there did ſee by the reco2d came befoze them; which Wꝛit was 
falſe , fo2 the ſame wag of a retoꝛd which was between rhe Woman, and B. the 
Teſtatoꝛ, whereas it ſhould have been between the and | the lot JF. and 
ſo not good , and fo the recozd came in without ah Wn trant bp the Auſtices, 
and ſo 5 by pen remainedto B, R. bur was ſtill in in the C. B. and 
1 ag io the manner, this 

aber ty be ſo; and lo if 
-- andſo if itwas fine bre- 
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on over the Court of C. B. ſo the high Court ot Parliament ſhall have the ſame 
Juriſdiction over this Court; and as a wait of erro2 here t, ſhall be a 
Sup:rſedeas, toſtap execution upon a Judgment given in the C. B. fo a mit of er · 
ro2 bꝛought in Parliament, upon Judgment given here in this Court, ſhall be 
alſo a Superſedeas, to ſtap exetution here, and no nce there is at all hetween 
a wꝛit of erro2 bzought here, and a wit of Erroꝛ bzMght there; as to this mat- 
ter the autho2ities in point, are but few and have been befoze remembꝛed, but | 
this point is fullp determined by the book of 1 H. 7. fol. 19.20. befozeremembzed, * H. 74, 19. 
Si judicium affirmetur potett progredi ad executionem 3 outof this map well be collect og 
ed a verp ſtrong Warrant, that in the interim thep ought not, if affirmed » then, 
&c. therefoze betoze Judgment be affirmed, not to p2oceed. As to the granting of a 
Superſedeas. the ſame is not requiſtte, foʒ that the Mꝛit of erro2 is in it ſelt a Super- 
{:d:45;ayd ſo natwithſtanding twoof the exceptions taken, the wait of erroꝛ here 
bꝛought is not good, but fo2 two other of the exceptions, thep are good, and of 
fozce, hut thep cannor now come p2operlp in queſtion befozeus ; but foz the fifth 
exception, thewzit of erroꝛ is not good, and lo ag the caſe now ſtandeth, it this 
wit of erroꝛ ſhall be here adjudged by us to be bad, then this Court is at liberty 
to grant execution, and ſo the wꝛit of erroꝛ being here bad, and vitious, exctuti⸗ 
on therefoze ought to be granted. Dodderidge Jultice. Two queſtions have been 
here moved, 1. Whether this wꝛit ot erroz, as it is, be a good warrant tu rt move 
the Kecozd ? 2. Whether the Court ſhall grant execution upon their Judgment, 
oꝛ ſhall grant a Superſedeas toſtap execution 3 and whether this wꝛit of erroꝛ be a 
Superſedeas of it ſelf, to this Court, to ſtay execution, until the matter be there de- 
termined in Parliament? To this wit of erro?2, 5 erceptions have been taken, 
that the ſame ſhall not be good rotheſe A ſhall ſpeak, this caſe with the circum - 
ſtances obſerved, is verp rare, there being but few books and Pꝛeſidents, in 
the point the. wꝛit ot erro2 here is good, and a ſufficient warrant t us to remove 
the retoꝛd: as to the exceptions that have been taken; the firſt and the fourth are 
agreed not to be material; the third and the fifth inſiſted upon · as being only ma⸗ 
terial, but theſe are mo2e pꝛoper iy to be debated in Parliament, and not here as 
to theſe no reaſon hath been given ta ſtay the removing of the Reroꝛd; the ſecond 
exception is the moſt material exceptions Firſt the ule is put, Coke 3. pars 100. 
2. in the Marqueſs ot Winchelters Caſe, outof 9 H. 6.tol: 1. and the ſame affirmed cone 3 pars 
in 7 Aſſiſarum, placito 5, and 26 Aſſilarum, placito 21, and to be agreed, that ge- fol. 2. Sc. 
nerally in all caſes, where a man is to execute a Hicco2d, o2 to defeat a Hiccozd, : 
there no variance ought to be between the wꝛit and the Kiecozd and in 3 H. 6, f. *** — 
16. a. this rule is there allo affirmed, where by Patton, if the wit ot erro2 be not — ; 
attoꝛding to the firſt retoꝛd, the wꝛit ſhalt abate,in the Caſe put out of 9 H. 6. t. 4. 3 l. 6. fol. 15, 
it is very PEE there was no weit of erro2 ſufficient ts remove rhe reco2d, 

fo? the wꝛit there mentions the uit to be between other perſons, contrary to the 

retoꝛd and ſo not the ſame reco2d, in & 2 Phil. and Mary. Dyer fol. 105. a wt 

of erroꝛ bꝛought here. upon a Judgment given in a wzit of entry in the polt , + hg 
andinſt, &c. in the C. B the oziginal watt of erro2 was de Loquela qua in curia Mary Dyer, 
noltra, & coxam juſticiariis noſtris, & per breve notirum, inter partes prædict. and fol. 205. 

the Judgment, and the Kecozd was given and entged, anno 37 H. 8. and the 

wait of crro2 was bzought anno 1 E. 6. and this adjudged to be no warrant to 

remove the recoꝛd into the B. R. to this purpoſe is 9 H. 6. tol. 4. and 2 R. 3. tol. 2. 

Collins Caſe, and 4 & 5 Phil, & Mary. Dyer, tol. 164. a retozd was removed, and g u 5. fl. ;: 
bought in B. R. out of a Court of ancient demeſne, in the County of Darby, per bie- G. 

ve de falſo judicio, ad ſect. &c. verfus, &c. ths wit was, ſub tgillo tuo, & ſigillis 

quatuor legalium hominum ejuſdem curiz ; where it ſhould be, ſub bgillo tuo, & per 4H. S. fol. 4. 
quatuor legales homines ejuſdem Turiz, fo thatehis is a material variance, upon 

which reco2d they tould not d, and by 4 H. 6. fol. 4. per omnes juſticiaxios, in 

ſuch a caſe, where matter of ſubſtance is wanting in the wzit of falſe Judg- 

ment, 02 in a wzit of erroꝛ, that the Plaintiff ſhall have another wzit out = 

the 
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the Chancery, directed unto the Juſtices. de Banco, reciting the matter, and com- 
manding them to p2ocetd to the diſcuſſing of the Erro2s, in the iccozd, quod co⸗ 
2 Eliz, Dyer, ram vobis reſidet. 2 Eliz. Dyer, fol. 173. Kirks caſę. John Kirk Sadler, b2ought an 
fol. 173-9 Attion of Debt againſt Parret, who bzought a wit of erroz, directed to Sir An⸗ 
thony Bron, chief Jultice of, the C. B. betoze the return of whichs he was remov⸗ 
ed, and Sit James Dyer, mal chief Jultice there 3 the Oziginal wag Sadler, but 
in the P:oceſs, and in the wꝛit oferroz, he was named Salter; alſo the Wzit was 
directed to one chief Juſtire, and another chief Juſtice did certifie the ieco2d, 
this was not good, but he was fozced to bꝛing a new wait of erroz, De recordo, 
quod coram vobisrefi.let. 2 Eliz, Dyer, fol. 189, Cavcrly impleaded B. foz Debt up- 
Elz. Dver. on an obligation, endozſed with condition, to fave him without damage 
fol 19% touching his account of the Sheriffwick de S. in comitat. Ebor. Judgment was 
given foꝛ the Plaintiff, upon this Judgment, a wait of crro2 bought ; the ver it y 
ol thecaſe was this, the — of Debt was bꝛought againſt Bieſley, and another 
by ſeveral Pꝛecipes ſeveral iſſues jopned, and ſeveral judgments given. and one 
wꝛit of erroꝛ, tantum, bꝛought nove both the Netcoꝛds, ſuppoſing the ſuit to 
be inter C. querentem, & B. and others Defendayts, the which was not good, in 
this caſe, and ſo foꝛ this cauſe Hey wood chief Juſtice did refuſe to receive the Certi⸗ 
fication into the Court of B. K. 28 H. 6. fol. 1x, 12. befozeremembzed, to theſame 
28 H. 5. fol.11, purpoſe, ſo that it appears bp theſecaſes, that it the wzit of erroꝛ do vary ma⸗ 
12  teriallyfromtheFiecozdthat ſuch a wꝛit of erroꝛ ſhall not be a Warrant to re- 
move the Kieco2d, fo that bp reaſon of ſucha variance, it cannot be known, what 
Necoꝛd ought to be removed but if the variance be between the 1V2it,& the Ke - 
toꝛd, and pet it is apparent enough, what Kecozdoitght to be removed, notwith- 
ſtanding this variance, the w2it of erroꝛ ſhall be good, and the ſietoꝛd by this map 
be removed. Ag to the firlt exception taken; fo2that it appears not by the wzit, 
who was the Maintiff, and who the Defendant in the Aſſile; this is an extepti⸗ 
on, but fo curioſity, being needleſs to ſhew this, pet there are expzeſs Pzeſidents 
Fitz O.B.f. both ways. Fitz. N. B. fol. 24 Letter D. an Aſſile removed in the C B fo2 difficul- 
wn tp, and there adjudged, a wꝛit of erro2 bꝛought here in redditione judicij loquelæ, 
Fir, N. B. fol. quæ fuit coram vobis, per breve inter ſuch and fuch, and doth not name, who wag 
Plaintiff, noꝛ who Defendant. Fitz. N. B. fol 25. Letter B. Rex dilecto, &c. cum ns 
nuper, &c. ad, &c. in recordo, & proceſſu, que fuit coram vobis, &c. per breve noſtrum; 
. inter W. de T. petentein, & I. de. R. tenentem, and ſo here he names, who was Ploin- 
It tiff, and who Defendant. In a wit of erroꝛ, upon a Judgment given in trcl- 
| paſs, inter A. & B. there it is knownbp Circumſtante who was Plaintiff, and 
= who Defendant ; ſo as to this erroz, this hath been reſolved to be good, this 
exception notwithſtanding : a ſecond exception, as this caſe ts, this being erroz 
upon erro2, and it is tocertiffe a iecozd between ſuch and ſuch, and per breve no- 
ſicum, if this be omitted, it is not material; fo2 the Kecozdis without it, fingled 
out, this is good enough, and hath ſufficient certainty to be known, and we ought 
not to be lead by Pzeſidents, if they be without reaſon, and this is ſufficiently 
ſupplied here: foꝛ a wꝛit of erro2, if it hath anp intendment, notwithſtanding 
an omiſſion of anp part be, pet if it map appear, that the Kecozd ought to be 
certified. 19 Eliz. Dyer, fol. 556. Xn Action of Covenant b2ought by A. B. Aſſig⸗ 
i. a. of C. D. the party named inthe Jndenture, upon which a recovery was had; 
pl 338. "> the Defendant bꝛought a wꝛit of erroz, the w2it was, between A. B. querent. and 
F. G. Defendant, omitting the wozds ( aſſignee de C. D.) which was in the wait, 
and Count de Covenant, exteption, that the Necoꝛd could not be removed by this 
wzitof erro2, fo2 that there was no ſuch Kecozd. . Manwood agreed this to beſo, 
fo2 that the woꝛd Affignee, is the ſubſtance of the action of Covenant, to the 
Plaintiff, and the wꝛit of erroz is founded upon this Kicco2d, and fo ought to a 
gree with it. But all the other Judges were of a contrary opinion, ond that 
A. B. which is the entir@ name, and ſur-name of the Plaintiff is ſufficiently, 
mentioned in the wꝛit of erroꝛ (without the other additions to remove the — 
an 
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and ſo the ſame ſhall be taken good by implication, Paſch. 20. E. 3. Fitz. ticle 
Brief, placito-25 1. in Eſcheat, the wzit wag Feloniam fecit pro qua abjuravit reg- 
num, the — was challenged, fo2 that it did not ſhew, what ſealm he abjured : 
Net the wꝛ t was awarded good, and Hillar. 31 E. 3. Fitz. title Brief, placito 27. 
Baron & teme bꝛought a wait of Kaviſhment of 1. the eldeſt ſon and heir of the 
wife which wag raviſhed:Judgment demanded of the Wzit, fo2 that the wife 
being living cannot have an heir;by thecommon Law there it is ſaid, that it 
ſhall be intended by the Mꝛit, to be the ſon of the wife by another husband, and 
ſo the Wꝛit held good; ſo here in this caſe it ſhall be implped, this to be here per 
breve. In an Aſſile there are four Commands made to the Sheriff. 1. Quod 
faciet tenementem illud reſeiſiti, this is to quiet the poſſeſſion. 2. Videre tenementum 
illud: to have the view. 3. Summoneas cos per bonos, &c. to ſummon the Jurp. 
4. Pone per vadios, & ſalvos plegios, &c. here Sommoniti, & caÞti, &c. which implys 
this to be per breve, and this exteption notwithſtanding the Wꝛit here is good; 
the third exception, and upon which it hath been very mnch relied, and which 
is the greateſt of all the reſt, and pet notwithſtanding this exception, lap all 
here together and the wzit is good > where the lole difference was in the omiſſĩon 
of a ſurpluſage, being a part ot the addition of the name which was but ſurplu⸗ 
ſage,nuper julticiariis noſtris ad Aſſiſas capiend. tenend. aſſignat. cram fidel. Tho. Flem- 
ming, & Johan. Dodderidge, &c. ad Aſſiſas tenend, aſſignat. this refers to them both, 
and ſo good; this is only a denotation of the name and of the perſon, and doth 
not concern any thing touching their Juriſdiction; here the nomination of the 
Perſon is certain enough ; the omiſſion here is only in point of ſurpluſage , 
therefoꝛe good; if it had been coram juſticiariis noſtris Tho, Flemming, & Johan. 
Dodderidge, ad placita coram nobis in Comitatu Norfolk ad Aſſiſas capiend. tenend. 
aſſignat. this had been good and ſufficient, 5 E. 6. Dyer. fol. 77. a good Cafe to 
this purpoſe. In a Quare impedit. Judgment given at the Aſſiſes, a Mꝛit 
of Erro2 here bꝛought in B. R. directed to the Chief Juſtice de banco, Scilicet quia 
in recordo & proceſſu, ac etiam in redditione judicii, loquela quæ fuit coram vobis, 
& ſociis veſtris per breve, inter, &c, it was there moved, that this Wꝛit was 
falſe, fo2 that by all theſe wozds it ſhall be intended, that the Judgment 
was given» coram juſticiariis de Banco 3 whereas in truth it was by the Juſti⸗ 
tes De niſi prius; in hoc dubio Bromley chief Juſtice herebat, fed tandem, hoc uon 
obſtante the firſt Judgment was affirmed; and this was a greater caſe than 
our caſe here; and this Wzit of Erro did remove the Heco2d: But a vari⸗ 
ance which ſhall be material, -ought ta be ſuch a variance, as makes the 
Court to be in a doubt, what Kecozd they ought to certifie, and this ſhall be 
material, but otherwiſe it is, where the matter is not made doubtful ; our 
Caſe here is in a W2it of Erroꝛ, upon a Mꝛit of Erroz, and ſono doubt is there 
here of what Hecozd is to be certified,this is ſet foꝛth unto us in individuum, and 
ſo good. The fourth exception. becauſe the Wꝛit of Erro2 hath theſe woꝛds in it 
S] Sub ſigillo veſtro; this is not wozth the ſpeaking unto,this being the fozm of all 
Wzits of Erro2. 23 Eliz, Dyer. fol. 375. Whaleys caſe. 22 E. 3. tol.'3. 1 H. 7. fol. 19. 
20. 8 H. 5. Fitz. title error placito 88. all agree fo2 this manner? fo that theſe are 
woꝛds ol courſe; The fifth and laſt exception, becauſe in the Wzit of Erroꝛ no 
mention is made of the place, where the Aſſiſe was taken; but the Wait of Er- 
ro2 here doth mention this where it was taken 3 and this is to be ſent into the 
Parliament, & omnia ea tangentibus. 2 E. 3. fol. 5 1. old print, placito 11. Which is 


a notable caſe, Geffry Scorlage,b2ought a Mꝛit of Erro?2 in Parſiament, upon a 


Judgment given in the Exchequer ; divers erceptions there taken, and to the 
Wit of Erroꝛ foꝛ the omiſſion in this of the wozd Comm nicas, pet notwithſtan⸗ 
ding, this wag ruled good; this is a good tale and very obſervable, tozdivers 
things, which was in a Wzitof Erro2 at thecommon Law, in Parliament.be- 
foze the Statutes in this tale made. 2. What was here the ancienter cuſtom. 
3, That the recozd wag well —_ the reco2ds, and book authozity (oz this 

» | ca mY 
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6 H. 7. 


learning are not many. in the old Book of Entries, fol. 302. one Pꝛeſident in the 

pointonlp. 23 Eliz. Dyer, Whalleys Cale, the Roll ot᷑ which caſe, if it could be found, 

was our verp caſe- As to the other point touching the Superſedeas, the unit of er: 

ro2 being good, it is not now in our power either to award, o2 to ſtap execution, 

fo2 our hands are bp this wꝛit of erroꝛ cloled up; every wzitof erroz being clear- 

ly a Superſedeas of it ſelf; where in a watt of erro2,the party hath once had a Super⸗ 

ſe4cs,and this wit abates by default ot the party himſelt, there foz a rule to be 

obſerved. in another wzit of errozbp him bzought, no ſecond Superſedeas ſhall be 

awarded;otherwiſe it is if no default be in the party but the wꝛit of erroꝛ doth a- 

bate bp the not coming of the Juſtices 3 in theſe caſes ifhehath ro waits of er⸗ 
ro2,one after the other, all theſe axe of themſelves a Superſedeas to the exetution, 
and this appears bp s H. 7. fol. 12.fo2 this wait of erro? doth cloſeupour hands; 
and ſo in this pꝛintipal caſe the wꝛit oferro? here bꝛought is good; and by this 
the retoꝛd is to be removed, and exetution to ſtap ; this wzit of erroꝛ being of it 
ſelf a Superſedeas tothe ſame. Croke Juſtice. In Anguſtiis politus ſum. In this wꝛit 
of crro? J confeſs, tacilius eſt deſtruere, quam conſtruere. Sed melius eit conſtruere, 
quam deſtruere. J deſire to chooſe the better part, rather than the eaſier part. J 
ſhall inſift upon the fifth and laſt exception ; omiſſion (per breve) the fifth ex- 
ception taken, becauſe it is not ſhewed who was the Plaintiff, and who the De- 
fendant, whether this beſo material an exteption oꝛ not, as it hath been urged ? 
J denp this to be ſo, nego conſequentiam, A obſerve this foz a rule: JE 
pot have one (&) this (&) will well diſtinguiſh who is the Plaintiff,and who 
the Defendant ; the firſt that is mentioned is the Plaintiff, the ſecond the Defen- 
dant, ( cum breve) bp this woꝛd (&) it appearsplainlp who was the Plaintiff, 
and who the Defendant ; another exception taken, quia ſub ſigillo, this hath been 
well anſwered, communis curſus, communis forma ig ſo, 5E.2, 8 H. F. 1 H. 7. 23 
Eliz. Dyer, Whalleys Caſe befoze remembꝛed all ot them do concur in this, as to the 
exteption, betauſe there is omitted (per breve noſtrum )F doubt of this, becaule it 
map be per billam, vel fine breve, therefoze this ought to be certainly ſhewed,fo2 it 
was per breve, and we by this wit of crco2, ought to remove Aſſiſam Loquelz, 
which wag fine breve, and ſo not the ſame, andtherefoze not good. As to the ex · 
ception taken fo2 not ſhewing ⸗ &c. the place where, this hath been well anſwered, 
As totheather exception (S) ad Aſſiſas rentscoram. T. Flemming milit. capital. Ju- 
ſtice. ad placita, and omit the addition ſubſequent,coram nobis, in this agreed with 
Dodderidge, if it had been coram Juſticiariis noſtris. T. Flemming & John Dodderidge, 
coram nobis tenend. aſſignat. this addition alone had been good, and refers to them 
both; but as it is here it is not gaod, wzits are not to abate foꝛ everp nicetp; 
but here, when he would make a perfect deſcription of the Perſon, ad placita, a + 
reference in the percloſe, ſhall not ſuffice by a reference and relation to the firſt, 
becauſe this ought to be twice named; and foꝛ this omiſſion the wꝛit is not 
good; ſo if one doth meddle with the reciting of that which he ought not, and 
doth vary in it, this is not good, 6 H. 7. in a wit oferroz, omits ( ailignar. 
this is not ſo material a variance; foz this is but abundans, and this ſhall 
not vitiate the wꝛit; here in this w2it, he doth not ſhew ubi placica ſhould 
be held, noꝛ pet de quibus placitis, and ſo the Mꝛit of Erro2 not good fo2 theſe 
Exceptions fo2 debile fundamentum fallit opus: Alſo in the Wzit it 18 Ni- 
per Juſticiariis, whereas the ſame ought to have been adtunc Jutticiariis , fog 

that Nuper map be befoze, oz of latter time, fo that Nuper is altogether im- 
pꝛoper: Allo it was of Land in Bakenthorp, and it doth not appear in all the 
Wꝛit. that Bakenthorp was in the Countpof Norfolk, and fo fo2 this cauſe, the 

Wꝛit not good: As to the other matter of the awarding of a Superledeas ; if the 

Wzit had been good, we ought then Superſedere executioni, and the ground of 

my Opinion in this, ſhall be common experience; and therefoze inthe Pꝛoteed 

ings in London, upon a Judgment given there befoze. the Sheriff, upon which 

Judgment, a Wzit of Erroz is bought in the Huſtings there; this Wait of 

b erroz 
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erroꝛ is a Superſedeas of it ſelf to ſtanꝝ exetution , and if any doubt be made, that 
the party will pet p2oceed to have execution, then there is a ſpecial wꝛit to be di⸗ 
tected to him to pꝛohibit them from ſo doing, (S) Non debeatis, & minus juſte; ag 
appears in Fitz. N. B. tol. 22. I. And ſo fo? theſe exteptions, the wꝛit of erroꝛ here 
bꝛought in Parliament is not good,, noꝛ a ſufficient warrant to us fo2ta certi- 
eiſie the reroꝛd thither. Coke Chief Jultice, The Cale here is upon a Judgment 
given in an Aſſile by confeſſion, befoze the Juſtices of Niſi prius, and affirmed 
here m a Wzit of erroꝛ; upon which Judgment fo given here, a wit of erro2 
is bzought in Parliament; bp the current of all our Books, a wzit of erro?2 
b2ought in Parliament, upon a Judgment given here, is directed to the Chief 
Juſtice, who is the Keeper of reco2ds 3 but the wꝛit ought to be allowed of bp 
the Court. As to a Parliament. firſt it is good to obſerve the ancient foꝛms, fo2 
in ancient time, the Lozds and the Commons of Parliament did ſit together in 
one and the ſame Koom, but afterwards then were divided, and to ſit in ſeveral 
rooms,and this was ſo at the requeſtof the Commons. but pet they ſtill remained 
but one Court; and of all this I have ſeen the Fieco2ds,one in the time of King 
Henry the firſt, where all of them did ſit together, and mention is there made of 
the degrees ol their Seats ; ſo in the time ol King Edward the third, 39 E. 3. after- 
wards they were divided at the deſireof the Commons zerroꝛs, and all indiviſible 
things, were to be bꝛought to be diſcuſſed in the Upper Houle 3 the point here con⸗ 
ſiderable is, whether this wait of erroꝛ here bought, be good oꝛ not, ſo that by 
this we have ſufficient Warrant fo2 to remove the ficcozd, oꝛ ſufficient matter of 
defect in this wait of erroꝛ to ſtap a the removing of it, hic ſabor hoc opus eſt. No 
eſident can be ſhewed, agreeing with our Caſe here, in the point of a double 


udgment, the Books remembzedof, 42 Affifarum, 22 E.3.8 H.5.7 H.6. 1 H.7. 42 Affi. 22; 
23 Eliz. Dyer, none of theſe in caſe of a double Judgment given; this is not ma- G. 


terial fo2 the firlt point, but it will be material fo2 the ſecond point, 22 E. 3. .. 
a. the leading Book.by which it appears, a Petition to be befoze ſuedunto the 
King,befo2e this w2it of exroꝛ in Parliament is to be granted by which wꝛit the 
Noll in which the P2oceſs and the Judgment was, was bought by Sir William 
Thorp Chiet Jaftice, into the Parliament, upon which the King did aſſign cer 
tain Counts and Barons, and with them the Juſtices fo2 to determine the ſaid 
buſineſs, 1 H. 7.tol. 19. Fitz. tit. error, placito 88, touching this matter; and 10 H. 
6. there Gaſcoign chiet Juſtice did carry the ieco2d thither, and bꝛoughe it back a- 
gain, and there left a Tranſcript of the Kecozd, upon which they pꝛoteeded by 
this w2it ot erroꝛ; as here it is, we have no ſufficient warrant to remove this re⸗ 
toꝛd, and our cale, as here it is, hath acco2dingly been ſo adjudged befoze in the 
very point: As to this which hath been firſt laid that if the w:it had been ſutti⸗ 
ciariis noſtris, Thom. Flemming, & Johan. Dodderidge, &c, lately Juſtices of Al- 
ſiſe, ad placita coram nobis, &c. that this had been good, and ſhould go unto them 
both; but were the Caſe ſo, J hold it not good, unles their Commiſſion had been 
ſo, conjoyning them in this manner together, but not otherwiſe, foꝛ the wzit 
ought in every regard, to agree with their Commiſſion, oꝛ the ſame not good, 
and no warrant by this ſufficient fo2 us to remove the Kecozd 3 the wꝛit ought t 2 
agree in all things, fo every Chief Juſticeis a Knight,butevery Knight is not 
a chief Juſtice : It in the Mꝛit he varies from the Court, the party Agent oꝛ the 
Defendant, if in the w2it he miſtakes anp of them, the wzit is not good; here 
he hath miſtaken in the addition of the Judges, in this wzit of erroꝛ, andſo 
the ſame not good : As to the exception, to2 the omiſſion of ( per breve ) foz it 
map be per breve, oz ſine breve, and. therefoze he ought to ſhew which: In the 
time of King Henry the firſt, I find divers Recoꝛds, and by ſome of them it ap- 


pears, that the chief Juſtice here did ſit alſo ſometimes in the C. B. and in 5 E. 3 E. 


4. fol. 4. Markham Chief Jultice of B. R. and a Juſtice in the C. B. and ſomec- 
times he ſat in the Exchequer, &c. _ propolitio univerſalis, if the ſub- 
| n | jeg 


I H. To f. 19. 
Ce. 


4 fol. 40 
* 


— 


| Part II. 


ject be univerſal ; ad placita here it is too general. fo it map be taken of the B. R. 
C. B. o2 Exchequer : Keverſing of Heecozds is odious in Lam, and therefoze the 
Wꝛit of erro2 ought to agree in all points with the reco2d, never ta give wap ta 
reverſals ; fo2 ſmall and ſlight miſtakings being but trifſes, & apices juris non 
ſunt jura. Two things are to beobſerved in all Judgments. 1. The Subſtance 
of them, And 2. The Fo2m, but this oughtto be the eſſential fozm, foꝛ that 
fora eſſentialis dat efle;but we are not to give wap unto literal fozm.eſpecially in 
Wꝛits of Erroꝛ, which is only but a Commiſſion to examine, and not to be tied 
to io literal a fo2m, in which there is no ſuch fozm : As to the Objection of rela⸗ 
tion, without all queſtion that ſhall not be ſo here in this Caſe : Jf in the Wꝛit 
ol erroꝛ he miſtakes the Judges, he miſtakes allo the Judgment, and foz this J 
rely upon Parrets Caſe, 2 Eliz. Dyer, fol. 173. It map be, that the Judgment was 
- _ 07-2 befoze two oz befozeone cantum,andif a inan in pleading meddles with a thing 
vl. 173 o which is ſurpluſage,and with which heneeds not to meddle; if he commits anp 

contrariety in this recital, this ſhall abate his Wait, and to this purpoſe it ap- 
pears at large in Plowdens Commentaries, tok 84. 85. in Partridge and Crokers 
Caſe, 2 Eliz. Dyer, fol. 173. where John Kirk, nomen & cognomen alias dictus, Sad⸗ 
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Plwdens ler, had a Judgment againlt Sir John Parret, wha bzought a Wzit of Erroꝛ 
Comment. + ; | t 

| _— was directed to Anthony Brown chief Juſtice of the C. B. (where note) that 
= 34, 8s which to direct the Mꝛit to ſuch a one — Hoa 


the beſt courſe in ſuch a Caſe, = 
Chief Juſtice of the C. B. but generallp to the Chief Juſtice, &c. there in the 
Wꝛit of Erro2 he was named Salter; this variante was but in the alias dictus, & 
that in a matterof ſurpluſage, and pet this was held a material variance to a- 
bate the Wꝛit; foꝛ it is there ſaid, there was no ſuch Oꝛiginal by the addition 
of Salter,& therefoze he was tozced to have a new Mꝛit of Crroz, foꝛ that the Wzit 
of Erro2 ought to agree with TIP "PA: anp variante in all the eſſential 
_ fozms, and actoꝛding to this is 2 R. 3. M1. 2. 5. Collins Caſe. in an Action ot Debt 
2B. 3. fol. 2.3: pon a Bond, where the party was named ＋— ſo the ſum right; the va⸗ 
riante there in the time ol the King, as upon a Judgment given 37 fl. 8. upon 

this Judgment a Wꝛit of Erroz bzought, 7 E. 6. and the Wꝛit ol Erroꝛ ſaith, in 

curia noſtra, whereas the ſame was in the time of another Ring: This is not 

good: In a Wz2it of Erroz,the party ought as it were to hit the Bird in the eye, 

as in this to ſhew certainip, and without anp variance, the Court, the party, the 

Judge, the addition ot the party, and the alias dictus, otherwiſe the Judges have 

2 Fliz. Dyer, NO power ta remove the Kiecozd; and fo2 this Cauſe, 2 Eliz. Dyer, fol. 180 H-ywood 
fol. 480, in B. R. refuſed to receive the certificationof the Kecozd, contrary to the Mꝛit of 
Erro2 3 and pon Bug firlt point, ſee alſo 9 H. 6. 27. Affilar. 28 Hl. 6, and 19 Eliz. 

Dyer, fol. 356. Aſſignee omitted in the Mꝛit of Erroz;all which have been befoze 
remembꝛed · As to the ſecond point here, we have here a double Judgment, no 

pꝛeſident in this Caſe can be ſhewed foz to directus herein, & quod non lego non 

credo. Ag to the Superſedeas ta parts in this to be conſidered. Firſt.toſee what 
Judgment we have here given. 1y,what Judgment thep ſhall there give 

in Parliament: The Judgment here given was, Quod judicium affirmetur, & iter, 

. in omni robore ſuo, & effectuꝭ this is the Judgment here at this dap, in a Mꝛit of 
21K. 4. fl. Erxoꝝ, when the Judgment befoze given is by us armed · but in 21 E.. 44. a. 
„the Judgment in a Mꝛit of Erro? is, if the Judgment be affirmed, Quod judi- 
cium redditum remanebit ttabile —— —, _ 12 in ſuch a Caſe 

is, as befo2e is expꝛeſſed: Wit of Erroz here be good, pet this is 

not here b2ought to reverſe che Judgment given in the Aſſiſe, befoze the Juſti⸗ 

tes of Aſſiſe, but the ſame is here b2ought, only to reverſe our Judment here 

given in the firſt Mꝛit of Erro2 ; fo that this Wait of erroꝛ here now b2zought in 
Parliament, is bꝛought upon the ſecond Judgment, and this Judgment may 

: be well reverſed, and pet the firſt Judgment to ſtand in fo2ce;and Crecution up- 
on this Judgment map well be granted, notwithſtanding this Wzit of Er⸗ 
voz; but if the Wꝛit of Erroꝛ in Parliament, had been bzought upon the — 

:1gina 
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Oziginal Judgment, if this had been reverſed, this ſhould alſo have reverſed the 

fccond Judgment here given, which is only founded upon the firſt Judgment, 

38 Hl. 6. tol. 3, 11,50. in a formedon: A good caſe touching this, fo2 as it is 35 #5: fol. 3. 

there ſaid. ſo here, to judge upon the inſirfficiency, x x H. 4. fol. . a notable caſe to 1, l, 

this purpoſe, two Judginefits in the affirmative, ina thitof anity; a wit 

of Erro2 bought upon the firlt Judgrient, and reverſed, and by this both the 

Judgments ſhall be reverſed, becaule that the ſeeond is dependent upon the firlt ; 

and when the wy Judgment is ſhaken by a wzit of erro2, the dependent 

Judgment ſhall be alſo by this ſhaken: But as this caſe here is, we have 

two diſtinct affirmative Judgments, and notwithſtanding ſuperſedere executioni, 

by the w2it of erroꝛ fo2 the ſetond Judgment, pet this is noſtap of the exetution 

upon the firſt Judgment, 13 E. 4. fol. 4. A man hath Judgment to recover, in a 13 L.. fol.4; 

wꝛit of Annuitp ʒatter wards he hath a Scire facias fo2 the ſaid Annuity, and Judg⸗ 

ment to recover, and p2zaps execution upon the Judgment in the Scire facias 3 the 

Defendant bꝛings a wit of erroʒ upon the Fudgment given in the Xnnuity, 

and pꝛayg a ftay of Execution, fo2 that if the udgment be defeated which 

eee eee 

02 · r ire $ | 1 1 | | | e WH 

Annuity: Hee the Book, in the end of which Caſe there is good Nor pur, 

One bꝛings a wꝛit ot erro and doth not ſie fo: to have the fecoꝛd the other pzays 

tu have erecution : A new wꝛit of erroꝛ is then put in notwithſtanding which 

See ee eg 64 
eing 51 « 7. fol. ultimo, a mit s on . 9. fol- ult. 

— exerution ſhall be awarded, 8 H. 7. fol. 10. a. & 43 E. 3. fol. 3. a. Aniance-* * LG 

covers Land, and hathexecntion of it, afterwards he is diffeifed, and bzings a 

Kediſſeiſ, and in this recovers 3 if a wꝛit of be bꝛought upon the firſt O- 


this agrees, 11 H.4. fol. 6. 8 R. 2. a wit of erro2 bʒought here upon a Fine, 11 H.. fol., 
in the Tranſcript of the Fine, and this — between the Prior de M. and Seymor, d R. 2- O 
affirmed here, and upon this, a w2it of erro2 was bzought in Parliament, and 

all the Judges were called unto it, and found to be erronious, the Fine was only 

reverſed (and theretoꝛe the Chief Juſtice, recordum illud reduxit) & ob errores illos 

judicium redditum coram rege reverſetur, & breve Cancellario fo2 poſſeſſion, ſo that the 
Judgment only in this Court to be reverſed: So that the difference is, where 

there be two affirmative Judgments, and where but one; J never ſaw any $u- 

perſedeas granted inthis Court in fucha Caſe as this is, (and pet J will not 

grant erecution) but movedthe party to bꝛing anew wꝛit oferroz..Dodderidge Ju- 

ſtice. You ſhall do well to mate pour new wart of erro2 better, 6 H. 7. fol. 15. A 6 H.. fol. 75.5 
good Caſe touching the date of the wzit of erroꝛ. Coke chief Juſtice. This is to 

be obſerved, that the wꝛit of erro2 do agree with the Kecozd; ſo the Court denied 

to grant Execution, the w2it of erro2 not being good; noz any Warrant tore- The party left 
move the Kecozd, and ſo the Court did herein, hut lett the party to r os 2ncw 
bꝛing anew wiit of erroꝛ, as by his viſed. tit of Error. 


Eher] 
Treſpaſs a and 


Ejx&tment, | 
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2 E. 4. fol. 29 


34 H. 8. Br; 
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Mirril Plaintiff, againſt Nichols 
Defendant. 


Entred Mich. 8 Jac. B. R= 
Rott. 402. 


1 an Action of Treſpaſs and Ejectment, upon Not-guilty pleaded, the Jury 
kound a Verdict, to this effect, They find that John Cutting being ſeiſed 
in Fee-ſimple, of Lands in divers places, (S.) Of the Mano? of Allens and Rum- 
bals in Effex, and of other Lands in Kent; and allo of two ſeveral Moietieg which 
he had by ſeveral Purchaſes, the one of them lying in Eſſex, the other in Kent, 
makes his laſt Will and Teſtament in waiting, in manner following, (S.) Firſt, 
A do deviſe to my Wife, the Houſe wherein A dwell, called Allens, alias Rumbals 
to2 her Life; and by this his Will, grants a Kent-charge of twenty Marks 
pearlp, unto the Maſter and Fellows of Kcys Colledge in Cambridge, to be iſſuing 
out of Allens and Rumbals in Eflex, with a Clauſe of Diſtreſs faz the ſame 3 and in 
this his Will, he adds further, J devile the Houſe which mp Wife hath, and all 
other mp Lands in Eſſex, charged ag afozeſaid, to Stodderidge mp Son in Law, 
(under whom the Defendant claimed) and as to my Moieties, (which he Pur- 
chaſed bp ſeveral Purchaſes from one and the ſame / > J do deviſe all my! 
Moieties in Kent unto Anthony Bearblock mp Son in Law, (and under whoſe T1- 
tle the Plaintiff claimed) ſaping nothing at all of his Motetp in Eſſex, and hav- 
ing but one Moiety in Kent; and whether theſe wozds, (S.) All mp Moieties in 
Kent, ſhall carry both the Moieties to Bearblock, was the only Queſtion : Upon 
the Trial at the Bar bp an Eſſex Jurp, the Court was clear of Opinion fo2 the 
Title of Bearblock, under whom the Plaintiff claimed; this Caſe was after- 
wards argued at the Bar upon the ſpecial verdict, by John Moor fo2 the Plain- 
tiff, and bp Bing foz the Defendant, and now the ſame was argued bp all the 
Judges. Haughton Juſtice, That Judgment ought to be given fo2 the Plaintiff 
fo2 all theſe Lands : The material Clauſe in this Will, (and thoſe and all other 
my Lands) concerning all mp Lands in Eſſex and Kent, theſe woꝛds are not ma⸗ 
terial, notwithſtanding they contain all, pet out of theſe woꝛds no Argument 
can be made, as to the diſpolal of anp of his Lands; as to the nent woꝛds 
in the Will, and the clauſe therein, whether this ſhall carry any other Lands but 
thoſe which were charged as afo2eſaid ; there will be a great difference ina Will, 
between woꝛds of reſtraint, which do follow general wo2ds, and which do fol- 


low particular woꝛds, and to this purpoſe is 2 E. 4. tol. 29. the laſt Caſe in a 


caſe of areleaſe being, Relaxavi totum jus quod habeo in omnibus illis terris, quas 
quondam habui, ex dono & Feoffamenro domini, R. The ſame to be averred which 
they were; and 34 H. 8. Brook tit. Releaſes, placito i 9. General wozds are to be 
reſtrained : Jt hath been objected, out of theſe woꝛds, (other Lands) To this it 
map be anſwered, That theſe woꝛds map be as well tranſlated andplaced other - 
wiſe ; All thoſe mp Lands charged as afozefaid, and all other my Lands; but 
there is no warrant fo? this, to take theſe wo2ds from one place in the Will, 
and to put them in another place, where in once place they do carry one ſence, 
and in another place another ſence and meaning, and theretoze the woꝛds are — 
e 
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ag thep are placed in the Will:an Argument hath been made upon matter ſubſe- 
— — take effec during the life of his Mite, and part —— death, and 


other part after nip own death as to this, if ann other Land had been 
ir ſhould extend ta this, and it none, then theſe wozds are idle; fo: woꝛd 
are not to be extended to other Lands, but unte theſe are A 

the ſecond'Clauſe, as concerning mp Moieties, J deviſe all mp Boieties 
both his Moieties 


ſo quod non faci — 
75 non faciat ya» 


quiete. the remainder in tail rendzing rent; this clanſe here of the reſer vation, . 


cd, un- 


a ,whereupon Action was brought; 
Plaintiff here hath 2 Title to the whole. 
Mill it appears, that 

ands and Tenements to 


cog 


lens aliag Rumbals, and this he intended to give units Stodderidge his ſon in Law: 
It is found, that Cutting at the time of his death had noother Lands but Allens 
and Rumbals; taking the Will thus as it is, and ſo forth byrhis 2 
tion which J thall make, all the wozds of this Will will well ffany : 
Fnconſtrnetionof Wills, weonght to purkne the intent of the Devifoz, ag near 
as poſſible map be, and this onght not to be a Fozaign intent, noz pet an intent 
taken by an averment» unleſs it be in two ſpecial Caſes, as it is fo held, Coke 5 

| par3 


KK 
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5 pars, 
fol. 68. c. 


pars, fol. 68. in the Loꝛd Cheyneys Caſe 3 fozeign allegations made, that he meant 
to advance Scoddcrige, with his Lands in Efſex, and Bearblock with his Lands 
in Kent: The woꝛds of doubt in this Wilt, All thoſe, 8c. charged as afozeſaid, 
he gives unto Stodderidge, All thoſe, and all other, charged as afozeſaid; this 
ought to be other than thoſe, J take All thoſe, quæ illa, this is a Relative, and to 
have an Antetedent; the Lands given to the Wife, the Youſe, and ſuch Lands 
ag J have in mp occupation at the time of mp death, all theſe, and all other; 


charged ein roars the charge is mentioned in the Will, and ſo he to have 


- theſe Lands w 


ch his Wife had, and which fre charged with a nent tothe Col- 
ledge, thoſe not to be extended any further, than to that which beloꝛe was men⸗ 
tioned; Omnia illa Meſſuagia, &c. asg it is Coke 2 pars, fol. 3 3. a. in Doddingtons Caſe, 
he gives unto his Wife (All) this is verp plain by the woꝛds of the Will, All 
thoſe, and all other my Lands in Effex, immediately after mp deteaſe fo2 part, 
and after the death of mp Wife, foꝛ the other part, thoſe charged to the Colledge 3 
by the Verdict it is found, that he had no other Lands in his hands, tempore mor- 


tis, but Allens and Rumbals: The next Clauſe in the Will; concerning mp Moie⸗ 


Rulcs for the 


ties, and all other mp Lands in Kent, J give the fame unta Anthony Bearblock ; 
whether bp theſe wozds in this Will, the Moietp which he had in Eſſex, ſhall 
paſs unto B-a:blocko2 not: As touching this, it is to be conſidered, what Lands 
Bearblock hath deviſed unto him by this Will; Thee Keaſons do move me to 
hold, that this Wotety which he had in Eſſex, is alſodeviſedunto Bearblock, bn 
this Clauſe in the Will, and thele are alſo to be enfozcedout of the verp woꝛds of 
the Will (and all my Moieties) he doth not ſpeak any thing at all befoze of them; 
the Moieties, thep are woꝛds indefinite, and theſame is as much as if he had 
ſaid, All the Woiettes, z an indefinite Speech, doth amount unto a univerſal :Jf 
a man be bound that his feoffees ſhall enfeoff . S. and he hath four Feoffees, 
they are all foꝛ to do it, as appears bn 20 H. 6. foif a man be bound ta keep the 
Pꝛiſoners inſuch a Goal, this is intended to be of all the Pziſoners there; and ſo 
20 H. 7. Firſt, Here the Land intended to be the whole Lands. Secondly, Be⸗ 
cauſe the woꝛds areindefinite- Third Keaſon, And all other mn Lands in the 
Countpof Kent, I giveunto Bearblock, other, this ought todiſtinguiſh other from 
Moietp; the Countp of Kent carries the Moiety in Kent, this is diſtinguiſhed, 
To that the firſt Moietpof neceſſity ought to be the Motetp in Eſſex; and this to 
be ſo, is without any alteration of the wozds of the Will; the verdict here, as it 
is, is very imperfect : Seiſjn and poſſeſſion is fouud in cutting divers things 
found,andſome tontradictions are herein, but then are and map be thus reconciled 
becauſe the one goes to the Seiſin and the other to the Poſſeſſion: another matter of 
defect there is here in this verdict, there being no ejectment found, the right is in 
Bearblock, and in Mirril the Plaintiff> who claims under him, and ſo Judgment 
ought to be given fo2thePlaintiff. Croke juſtice. Judgment this taſe ought 
to be given foz, the Dekendant; Cutting doth here by his Will, 1. Deviſe his 
Houſe in Eſſex, and other Land in his occupation ,to his Wite fo2 her lite; then in 
his Will follows, andconcerning all mp Lands, &c. he makes bimembrem diviſio⸗ 
nem. (S.) his Lands in Eſſex and in Kent: this ground to be pꝛopounded, fo2 con- 
ſfruction of Wills; the Law-ſupplies the defects of the Deviſoz, he being by in- 
tendment inops conſilij. 1. Nu Mill ought to be conſirued, per parcellas, but by en- 


conſtruction of tiretieg.2. To admit of no contrariety, no2 contradiction. 3. No nugation, noꝛ a- 


4 Will, 


ny Nugatozp thing ought to bein a Will; and theſe Nules being obſerved as 
a Ren, thep will open all thedoozg in every Will; and this bimembrem diviſic- 
nem I ſhall purſue : that which bp this Will was given fozmerlp to the Wife. 
he doth ſubſequentlp charge. Jn Wills and Teſtaments, ſuch: conliruction * 
ſometimes. ſhall be made, to make that prius, which was polterius, and that 
poſterius which was prius, (concerning all myLands) he makes this diſtribuct- 
on, &c. Allens wag ſubject to the charge: and all thoſe, and all other mp Lands 

in 


180 


Termin. Hiller, 11 Jac. | Part II. 


Mich. 40. 41. 
Elz. B. R. c. 
Mo. 864+ 


22 E. 3. f. 16. 
Bros deviſe 
placito 33 


Littleton Cap. 
Atrornment, 

f, 133 placito 
535, 

34 H. 6. fol. 7. 


Mich. 30. 31. 
Eliz. Morris 
and Maule. 


15 Ehz. Dyer. 
fol. 330. &c. 


Mich. 26. 271 
Elz. C. B. Oe. 


Mich. 28, 39. 
Eliz. (9c, 


Common Law part and part like; and therefoze it was held, that had but 

fo2 life, and when there is nothing but luch a blind intention, the heir to have it, 
and lo it was adjudged; that the heir wag in of a Fee-finiple by deſcent. Mich. 

40. & 41, Eliz,B. R. George Downhale, againſt Richard Catesby. Entered: Trinity 36. 
Eliz. B. R. Rot. 817. in a Formedon in the C. B. and bꝛought hither by a Wzit of 

Erro? the queſtion did ariſe upon the Will of Robert Downhale, who deviſed 

Lands to Thomas his eldeſt Son in tail, and if he died without Affue.of his body, 
then he willed, that all ſuch right, uſe and poſſeſſion, which Thomas had in the 

Lands to him deviſed, ſhould deſcend, and come unto his two pounger , 

Ralte and Chriltopher Downhale, and to their Aſſigns. Brook title:deviſe!placito; a- 
bꝛidging the caſe of 22 E. 3. fol. 16. vouches Littleton, that by ſuch u deviſe made 
to one and to his aſſigns, that this ſhould be a fee⸗ſimple: Lictlecon hath no ſuch 

woꝛd but a deviſe made to one Habendum ſibi imperpetuum, thig a fee-ſimple, and 
ſo the abꝛidgment in this is to be refoꝛmed in this will, there is cæca & manca in: 
tentio, and theretoꝛe in that caſe it was adjudged in the C. B. and here alfo; that 
by the deviſe to his ſ wo ſons, and to their aſſigns, that by this will, they had 
but an eſtate foꝛ life, and accoꝛding to this is the Book of 34 H. 6. tol. 7. b. ad⸗ 
judged, a man map be inops conſilu, but not inops ſenſus. Mich. 30. & 31. Elis. be- 
tween Morris and Maule. John Gunnerby being ſeized in Fee of the Mannoz of 
Stoake in the County of Suffolk, in 25 E. 3. made a giftof this unto Stephen Scruop 

in tail. 3 H. 7. a recovery had againſt him, and this was to the uſe ok Thomas 

Scroop and his heirs. Jctiry Scroop made his will, and by this did deviſe this 
to his wife fo2 life, and afterwards to the liſe, rectorum heredum, ſccundum anti- 

quam evidentiam; and averred,that no other Evidence was but this. 1. This is 

eæca intentio, Heirs of whom, of 1. S. o2 I. N? he ought to have here ſaid, ſuorum, 
oꝛ meorum, fo2 the omiſſion of this, the ſame was both cæca & manca intentio,foz 

there wanted inthe will, wozds of Demonſtration; whoſe heirs ke meant and in- 
tended,fo2 it might be heirs of a Stranger, ſecundum antiquan evidentiam ¶ this 
was the firſt ſettlement of Gunnerby.) In this Caſe it was reſolved, that no a- 

verment will help this, fo2 none can tell what he meant by thcſe woꝛds; and 

ſo here was in this will intentio cæca, manca, aliena, & incerta, and therefoze it 

was adjudged, that nothing did pafs by this will, but that the Land ſhould 

deſcend unto the Heir. 16 Eliz. Dyer fol. 330. placito 20. Claches Caſe, a 

caſe as touchmg this matter; there it is laid that the Judges are to Judge 

upon the woꝛds of the Will. Mich. 20. & 27. Eliz. ia the C. B. Rot. 451, between 

Loveles and Loveles, a man deviſed his Gavel⸗kind Land, unto his eldeſt Son, 

and to his eldeſt Jſſue male of his bodp; he dies, having Iſſue Male at the 

time of his Death ; the heir in reverſion, bzought an Action of was againſt 

the Jſſue 3 the Queſtion was, what Eſtate the Jſſue had? Jt was adjudged, 


that the Action of Waſte did well lie: Notwithſtanding he was not in rerum 


natura, at the time of the Deviſe, pet the Deviſe was to him fo2 life, the re- 
mainder to his Jſſue > and the adjection of the eldeſt here, cozretts the general 
Learning; and ſo here he had but an Eſtate fo? life. Mich. 38. & 39 Eliz. John 
Hill was ſeized of Land in the County of Suftolk (S) of Rowletts. Rivetts, and 
Downings tenements, had 2 ſons, made his Will and by this he deviſed Rivetts un- 
to Robert his ſon, Rowletts unto Richard hig ſon, and Downings unto Robert, but 
names no eſtate to any of them, and that after his death. part of it go to ano- 
ther, and that he ſhould pay mony to the ſame ; the queſtion was what Eſtate 
this was, after the death of ann ot them then to go to another, he deviſed the 
Land to his Son, and after his death to another,Proviſo.that if he hath iſſue, and 
ſurvives his wife. that it ſhould go to his Jſſue ; he dies, living the wife,the de⸗ 
viſe is to the Jſſues which ſurvive the wife, yet by the death of the father, ſiving 
the wife, the Iſſue loſt bp this, and adjudged againſt him, and pet without que- 
ſtion he meant fo in his pꝛivate intention that it ſhould come tothe Iſſue of his 
Son, pet the ſame went away to another ot the kindꝛed from the Jſſue, and this 
rule was there given, as touching wills, in which no underſtanding is to be 2 
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gainſt the expꝛeſs meaning in the will. As to the pꝛincipal cafe here nom in que- 


ſtion, he deviſeth by this will his dwelling houſe to his wife and that ſhe ſhould 
have it clearlp,together with all Lands, which J thall have at my diſeaſe, in mp 
own poſſeſſion and no other; what land ſhe ſhould have by this will, is not 
known to any, bp conſequent, the ſame was deviſed, but none at the time of the 
making of the will, there being then no certainty at all of it what Lands they 
ſhould be; he charges Allens, alias Rumbals 3 and then is this clauſe in the 
Will, (S) and all thoſe (which he had deviſed to his wife) but none can tell 
what thep were, other than thoſe, which are thep, theſe are to be the Lands 
charged as afozcſaid, (S. Allens and Rumballs) all mp Lands charged as a- 


kozelaid, this being as much as ta ſap'with tho charge, and as it hath . 


been ſaid, this is aliena intentio. touching the moities, the moities an in- 
definite p2opoſition to be taken fo2 a univerſal, as it hath been ſaid in ſome caſes, 


it ſhall be ſo, and in ſome not, as when the ſubject is univerſal, but otherwiſe- it 


is where particular;theſe parcels in the will ſpecified,if he had them bp one pur- 
chaſe.theſame map well be called medietatem; butotherwiſe, where he had them 
by ſeveral purchaſes,he had two moities,ſubjc&ta particularis, propoſitio ideo par⸗ 


ricularis;if a man deviſeth to another. all his Lands charged,he ſhall have nothing 


by this, by the rules of the Common Law; here being moities in the plural 


number deviſed pou cannot ſatis ſie the woꝛds of this will,no2 pet the meaning, 


and intention of the deviſo2 with one moity when he by his Will doth deviſe un⸗ 


to him all his moities;if it were in a grant in ſuch a manner, the moities ſhould. | 


paſs ; fo2 there is a certain demonſtration of the thing to be granted, and in a 
grant.pou ſhall never refer one tertaintꝝ upon another and pou cannot here have, 


the Plural Number to be ſatisfied with the ſingular, (as his moities with 
one moity) if the lame was in a grant, there both the moities ſhould paſs, and ſa 
it ſhalt be here in this caſe, foz the like reaſon theſame Law; and the reaſon is 
the ſame here: aſecgnd reaſon fo2 this, that this ſhould be fo, otherwiſe a repug⸗ 
nancy would enſue ; other than the moities, and ſo it cannot go to this- A third 
Neaſon why this ſhould include the other foꝛ he would not have uſed,anduamed 
Kent, and in the plural number allHis moities, if his intent and meaning had 
not been ſo to paſs both the moities; and this conſtruction well ſuits, firſt. with 
the very woꝛds of the Win; moities in the plural number, and allo with the in- 
tent and meaning of the Deviſoz, the fame appearing by his own wozds, in 
his Will (S) Ada deviſe all mp moities unto Bcarblock, the which he would ne- 
ver have ſo exp2eſſed, knowing he had two moitieg it he had intended to have de⸗ 
viſed but one of the moities to him, and fo there is no contrarietp this wap, by 
making this conſtruction ; and ſo the Plaintiff here hath good title, and Judg- 
ment ought to be given foꝛ him. ' - . : 


Note, that in this caſe, all the 4 Judges did agree, that fo2 the houſe, Allens Jen dar ths 


alias Rumballs, the ſame wag bp this Will deviſed to Stodderidge, and fo fo2 the rlawitt 


p2incipal matter, bp the ſiule of the Court, Judgment was given, and ſo entred 
fo2 the Plaintiff. | 


9 22 0 Watts 


8 
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Watts Plaintiff, againſt the High 


Commiſſion Court. 


— 


N 22 George Croke moved the Court fo2 a Prohibition fo: Watts 

Parlon de S. to the high Commiſſion Court; the cale appeared to be this; 

Watts the Parſon was depzived fo2 incontinencp,and another pꝛeſented to his li⸗ 

ving 3 afterwards he pꝛocures a Pardon, and ſo by the Kelation of this,he wag 

to be reſtoꝛed again to his Benefice ; he wag ſued in the High Con miſſion Court 

fo2 this matter of Jncontinency, after he obtained his Pardon;pet they till pꝛo⸗ 

ceeded in the High Commiſion Court againſt. him to give colts ; upon this a Pꝛo⸗ 
hibition was pzaped to ſtap their P2oceedings ;the Pardon being granted unto 

him befo2e the nte there given. Coke Chict Juſtice. Jncontinency is a hei⸗ 

nous offence in Clergp men, and by fozmer Statutes theſame was made felonp, 

befoze allowance of Marriage in the Clergp, but it is a greater offence now at 

this day in them, Marriage being allowed ta them. It was foznication befoze, 

but now it is Adultery: ſuits in the High Commiſſion Court, and in the Star 
Chamber,are the Kings ſuits; and tho another be the Plaintiff there, pet the 

King may pardonthis,/andif the pardon be befoze ſentence there given, clearly 
they ſhall there give no coſts afterwards, and this is a clear and plain Caſe, as 

it is reſolved , 5. pars. fol. 5t.a. b. in Halls Caſe, thatif the pardon be befoze ſen- 

Coke 5 _ tence, the ſame hath diſcharged all: And then they cannot there p2oceed to any 
-— gy b. Halls fentence of the pꝛincipal, and bp tonſequente, not fo2 coſis,being but acceſſarp:(a 
. the Court gave time to examine whether the Pardon was belaze the ſcntcnce, 
fo2 the coſts, oꝛ not. Burtons Cafe, A Wat wickſhire Caſe, in the time of Omen Eliz, 

a good Caſe, to what purpoſe a Pardon ſhall relate: afterwards, upon vicw cf 

the pardon, it appearing to be betoꝛe ſentente as the Gvurt was betoze infozined, 

by the rule of the Court, a Pꝛohibition was granted. 


Sir William Boyer Plaintiff, againſt the 
High Commiſſion Court. 


ag a Pꝛohibition p2aped to the High Commiſſion Court, fo2 their examining 

: — — | Es — ®ath, in Caſe of Simony. Coke chief Juſtice. Simonp is woe 
than felony,itis an enoꝛmous offence ; it monp be paid foꝛ to pꝛeſent one to a be⸗ 
nefice.altho it be not paid to the Patron, neither had he any knowledg of it, vet 

the Jncumbent fo? this ſhall be avoided, and the Patron alfo ſhall loſe his p2e- 

Saat. of 21. (entment, pro hac vice : the Statute of 31 Eliz.cap. 6. ts fo ſtrangly penned againſt 
Eltz. 0 Intumbent that if the Patron be p2ivp unto it. he ſhall allo be puniſhed : an 
. of Debt was b2ought in the C. B. the Defendant in Bar pleaded that the 

ſame was entred into foꝛ papment of monꝝ foꝛ Simon; pet the bond was held 

d;and we are not to tale ann notice of Simonp, this being puniſhable in their 

Court and if then there meddle only pro ſalute animæ, thep are not then to be pꝛo- 

hibited, other wiſe it is. where then will there examine the perſon upan an _— 
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tending to the title of the patronage, there, in ſuch a caſe, they are to be pꝛohibit · 
ed. Trinity o Eliz. Leighs caſe, he entred into a Bond to the high Commiſſion Trin. 10. Eli. 
Court, fo2 to live chaſtlp ; would there have examined him upon Oath : as 2 caſe, 
touching this, the Nule of Lawis, Nemo tenetur ſeipſum prodere; they map G. 
examine upon Gath it he bea Parſon, oz an Eccleſiaſtical man, but not a Lap 

perſon: and as touching the like matter there it was one Ga wens caſe, thep would Gaen: cat. 
there have examined him upon Oath, and they were p2ohited, & quandocunque 

then by their examination do dꝛaw the right and title of a benefice into queſti- 
on, there they ought to be * — are not to examine, in a matter upon 
a penal Law; it they do ſo, they are ta be pꝛohibited; ſo in Leighs Caſe betoze, 
they would have examined him upon Oath, upon a Penal Law, but then were 
p:ohibited; and ſo in Ga ens Caſe in this Court, he entredinto a Kecogniſance 
to the High Commiſſion Courr, not to commit i ;.being afterwards 
queſtioned there foz this, they would have examined him upon Oath, wither he 
had lived incontinently oꝛ not: and A were ſfapedhere by a Prohibi- 
tion, Jt would be a great matter, if thep be ſuffeted, fo2 to examine there 
- ath ; in caſe of a penal matter, — are nat to be per ſo to do. Jn 
allthis, e Court agreed with Coke chief Jultice, pou cannot here 
have a ibition, becauſe then examined upon Oath, touching the Simony, 
and this is cleared, becauſe this was ſo done voluntarily, and notwithſtanding 
the Jncumbent be dead, pet the crime. remains, and is living, and the exami- 
nation here by them, wagonlp, pro ſalute anime ; but ſee, and conſider if there be 
anp Article, to be exammedupon, which any ways dꝛaws the right and title of 
the Benefice into queſtion, and if fo, then clearly a Pꝛohibition is tobe granted, 
but not otherwiſe, and ſo no Pꝛohibition granted, 


No Prohibition 
granted, 


Moyle Plaintiff, againſt Ewer 
Defendant. | 


Entred Mich. 10 Fac. B. R. 
Rott. 171. 


1 an Action of Debt upon the Statute of 2 E. 6. capite 13. fo2 ſubtrati. An Attion of 
Tythes:the Plaintiff entitles h:mſelf to the Tpthes as pꝛapꝛietoꝛ of the Kiews- Det, Ce. 
rp, teinpore quo, &c. the Defendant in diſcharge of Tythes,pleads in Bar, that * = * 
30 Septemb 7 Jac. tempore quo, &c. the Plaintitf was poſſeſſed of the Land, ſown ** ©** 
with Coꝛn (but had not then the Parſonage :) and that cali die, befoze ſeverance 
of the Cozn, he did lell, and paſs this away unto the Defendant, and befoze ſeve- 
rance, he came to be Parſonof the fame place, and fo demanded Judgment whe- 
ther contrarp to his own grant, bp this puiſne title hapning unto him in the 
interim, he ſhall have tithe. To this Plea in Bar, the Plaintiff dem̃urred in 
Law. Davenport foz the Plaintiff urged, that the Plea wag not good; fo that he 
ſhews no place in his Plea, where the grant was that fo iſſue might be taken up- 
on it with him, & lo no — whence the venire tacias ſhould be,fo2 the trial of 
it, and ſo not good. A —_— tothe Plea, that it is not good; in his 
Plea he ſaith, that tempore quo, Plaintiff was poſſeſſed of the Land ſown 
with Con; he doth not ſay, that he was then poſſeſſzdof the Parſonage · but at the 
time of the taking, he was pꝛopꝛietoꝛ of the eco this is confeſſed, and it ſhaij 
| not 
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not be intended, that he was Parſon at the time of the ſale, but afterwards, and 
fo2 this, the tale was >: a man poſſeſt of a Leaſe fo2 pears, of Land ſown with 
Con, he doth g2ant this; and befoze ſeverance, becomes to be Parſon of the ſame 
place, whether he ſhallnow have tythes of this Cozn, contrary to his grant: it 
was urged fo2 the Plainriff, that hehath good right, aud title to have tpthes of 
this Com. As to the point in Law touching papmentof tythes, where two In; 
tereſtg are conjopned in one andthe ſame perſon, timul & ſemel, as if one be Leſſee 
fo2 years of a Parſonage, and of other Land alſo, within the Pariſh, ſown with 
Comn, and befoze ſeverance he ſells this Cozn 3 whether by this ſale, he hath allo 
ſold the tythes of this Con ; this is a ſale in Law, being owner of the Land but 
not as owner of the tytheg: theſe are tws ſeveral and diſtinctintereſts, and ſtand 
0 H. 8. Dyer, together, without any ſuſpenſion, Non poteſt agere in ſeipſum. 30 H. &. Dyer, f. 43. Jf 
fol. 43. a Parſon doth purchaſe a Mannoꝛ afterwards makes a Leaſe of his Parſonage, 
notwithſtanding the unity that was befoze, he himſelf now ſhail pap tithes; and 
ſoof his Feoffre, if he wants woꝛds, to be Nn of payment of Tpthes : ta 
31 Eliz, C. B. this purpoſe there was a Caſe. 31 Eli? in the C. B. between Mills and Hind, where 
All; & Hind, a Parlon of a Church did Leaſe parcelof his iectozp, rendꝛing rent, and made a 
| dilcharge pro omnibus exactionibus, & demandis, pro eiſdem terris rectori debitis, there 
adjudged, that theſe wo2ds ſhall not diſcharge him ol payment af Aythes, and 
there reſolved alſo that a releaſe of all actions, oꝛ demands bp a Parſon, made 
unto a Pariſhioner, ſhall not diſcharge him of payment of Tpthes, without ſpe- 
ar Rs. fol.43- tial naming of the ſame. 21 H. 6. tol.43. A man map grant his Tpthes by way 
f of contract, but this cught tobe, by the name of Tpthes.. and not by the name · 
of Com: It᷑ a Parſon hath Land ſowed with Co2n, he grant the Land. the Coꝛn 
here ſhall paſs incluſive ; the Coꝛn doth paſs-with the Land; It a Parſon grants 
his Kectozp, reſerving the Land he ſhall here pay Tpthes to his grantee, by 37 
37 H. s. fol.3s. H. 5. fol. 35. Ik Leſſee foz pears fows the land, by a Feoffment in Fee made of the 
| land, thecozn paſſeth ; the queſtion in this pzincipal caſe is, whether bp this 
| grant oꝛ ſale of thecon, he bp this, paſſeth away his tithes out of the ſame. 38 
38 E. 3. fol.s. E 3. fol. 6. tpthe is not tythe, befoze ſeverance of the tenth part; and it is there 
1 ſaid, that the ſeverance ought to be, to the ſame purpoſe and intent ; foz Tpthes 
_ - c E. 5. are not due, noꝛ is the tythe within the Statute af 2 E. 6. befoze ſcverance, na 
Alles cale. tythe pꝛedial until the ſame be ſevered, and ſer apart, as the Tenth from the Nine 
parts; and ſo upon the whole matter, Judgment was p2aped fo2 the Plaintif#. 
Haughton and Dodderidge juſtices, that the Parſon map weil grant his tithes 
growing upon the Land. Dodderidge Juitice, a Parſon map grant his tithes be- 
iche ſeverance, and therefoze the p2operty of them doth not grow untohim, only 
by the ſeverance, but the ſeverance gives unto him the Lap Intereſt. Haughton 
Jultice, agreed with him herein. Dodderidge ſuſtice, you have not here alledged in 
the Plea, that he was Parſon'at the time of theſale of the Cozn, Coke chict Jultice, 
it is not here averred that he was Parſon at the time, fo2if a Parſon ſows the 
ground, and is afterwards dep2ived, oz doth reſign, if the coꝛn was not ſevered 
at the time of the ſuceeſſo28 coming in, he ſhall have the tpthe 3 It a Parſon ſows 
the ground, and afterwards makes a leaſe of the ſame, he ſhall now have tythe of 
his Leſſee ; and lo if he do ſell the ſame, it will be all one, Hales caſe was this, a 
man ſows his Land, and then underhand grants the con, and afterwards he 
carries awap the comn this was adjudged to be fraudulent,though he which car- 
ried away the toꝛn, had nothing in it, and this ſhall be a carrping awap within 
the Statute;andrhough he who had right did not.carry awap the toꝛn away, yet 
this was fraudulent; and this there adjudgetfto be a tarrying away wethin the 
; Statute, by reaſonof the p2ivate gift to his friend, purpoſelp ſodone, to defraud 
 Judemenr gi- the Statute. The Court clear ot opinion, that the Plea in Bar here in this pꝛin⸗ 
2 for che Plain · cipal caſe, is not good, that the Plaintiff had cauſe of Action, and ſo by the 
* ule of the Court, Judgment was given, and ſo entred fo2 the Plaintiff, 


The 


— <> 
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The Corporation of Phyſitians Plaintiff, J | 
againſt Doctor Tenant for practiſing 
of Phyſick. 


N an Action of Debt bꝛought againſt Docto2 Tenant, fo2 his p2actiſing of Phy- | 
Lak, contrarp to the Charter in chem granted bp King 8.8. in the Cintg pelt 20 Adm f 
of his ieign,6c. he being no Docto2 of anp of the Univerſities in England, noz Doctor of Phy- 
licenſed bp the Colledge of Phyſitians fo2 to p2actiſe : upon Nil debet pleaded, a ſick. 
verdict was found foz the Plaintiff. Jt was moved by George Croke, in Arreſt of 
. — fo2 the Defendant, that the Declaration was not good. 1.Fo2 that 
the Action is here bꝛought, by the name of the P2efident alone, whereas the Pꝛe⸗ 
ſident, and Colledge, being but one jopnt Co2pozation, ought to have all jop ned 
in the Action, which they have not fo done, and therefo2e, the Declaration here 
is not good. 2. It is ſhewed in the Declaration, that the Colledge was inco2po- /*: 261. 
rated in the time of King H.8. but it is not ſhewed in facto, by what name then +255 
were -incozpo2ated ; and it is further ſhewed, and divers Pꝛiviledges to the 
granted, not ſhewing what, whereas all this ought to be ſhew?d, being all mat⸗ 
ter of kad.) and it is furt jer ſet foꝛth, that none is to pꝛactiſe Phyſick, withouc 
their litenle ; this is not good. 3. Bythis Declaration he demands 60 J. (S) five 
pound fo2 every month; one Moiety thereof to be to the Pꝛeſident, and Scholars 
and the other to the Ring; the Jurp find that he owes fo2 one month, not ſhew 
ing what manth. Coke chief Juſtice, x4 H. 8. a pzivate At fo2 their inco2pozation, 22 E.q. U 33 
by the name of the Pꝛeſident andColledge, the Action here b2ought in the name " 
of the P2efident alone, and this is no ways to be anſwered, unleſs that the Act 
doth ſpetially give the action in this manner to be bꝛought by the Pꝛeſident a- 
lone, and ſo to recover, to the uſe of the Coiledge. As to the other matter, then are 
not to ſhew how they are inco2pozated : but this ought to come on the other fide, 

22 E. 4. fol. 34. touching the pleading of an Act done by a Coppozation, by their 
known name; alſothep have no ſuch co2pozation by Letters Patents, by the name 

of Pꝛeſident and Colledge. 15 Aprilis, 14H 8. the Act of confirmation of their 15 4prilis 14 
Letters Patents:their Letters Patents are good; the whole Court agreed in this + 8. Kc. 
It was urged by Montague the Kings Serjeant, that the Action here was well 
bꝛought by the P2eſident alone, and that they are enabled ſo todo, by the Act of 
Parliament the Act of Confirmation being therebp enabled, placitare, & impla- 

citari per nomina, of the Pꝛeſident and Colledge. Coke chiet Jultice, this is to be 
taken, and intended of the whole Co2pozation, being a Coꝛpozation aggregate 

of many; may the Pꝛeſident here ſue alone? then he ought to demand the lame foꝛ 
himſelt alone; here he demands it, fo2 himſelf and the Colledge; this he cannot fo 

do without ſpecial woꝛds to this purpoſe, thereby to enable him to bʒing the acti- 

on alone, and to recover to himſelf and the Colledge ; the Action of Debt is here 
b2ought by the Pzeſident alone, and declares quod reddat ei and to the Colledge 

ſo much. Coke chief Juliice, quod poſſunt placitare, & implacitariʒ this ought to be the 1 
whole body this Action cannot here be bꝛought as it is by the Pz2eſident alone, 
without ſpecial words fo to do- Dodderidge juſtick, clearly the Pꝛeſident here 

cannot ſue alone, in his own name; the Court clear of opinion ; that the recovery, 

is ts be to him alone, as the Action is bꝛought; and ſo all the four Judges () 
Haughton, Dodde ridge, Croke Jultice, and Coke chict Jultice, agreed clearly in this, 

That if the Pꝛeſident here might bꝛing the Action alqne in his own name; yer 

the recovery ought not to be to him, and the Calledge, as the Declaration here is. 
Dodderidge Juſtice, and Coke chief Jultice, clearip the Pꝛeſident here cann2t ſue 

in his own name, but the whole Co2pozation with him, the ſuit to be in the 

name 
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t them all. Haughton Juſtice, he map here well bꝛing the Action alone, in 
— garten his own _ The whole Court agreed in this, that the Declaration here was 
capiat per Bil- not good, and that the Plaintiffought not to have Judgment, andfo the Rule of 
2 the Court was, Quod querens Nil capiat per Billam. 
3 


Dominus REX and Allen Plaintiffs, againſt 
Tooley Defendant. 


Entred Mich. 11 Fat. B. R, 
Rott. 23. 


8 17 an Infozmatiof upon the Statute of 5 Elle, caplte 4. fo2 uſing the trade of an 
= — che * Uphoiſter.in which he was not bꝛought up. but in the trade of Wool-parkers: to 
Stat. of 3 Elx· this the Defendant comes in» and pleads the Cuſtom of London, and ſhews that 
0.4 he was a free-man, and fa enabled by the Cuſtom to uſe any trade, &c. Judg- 
R. rep. o. inent was pꝛaped foꝝ the King, and the Anfozmer ; the Queſtion ariſeth here up- 
= = 204. 5 the >racute ot 5 Eliz. capite 4. and touching the Cuſtom of London, fo uſing of 
& 406. trades, the Defendant here is queſtioned bp this Infoꝛmation fo uſing the trade 
Yelv. 217. of an Uphollter,fo? this, firſt ro enable him fo to do, he pleads rhe Cuſiomof Lon. 
Stat, ay wor don, but no cuſtom there is, here in the caſe ; at the Common Law, a man map 
cap: 4 1299 ule anp trade, as Taploz, Merchant ozthe like, an Action lieth fos negligente, but 

not fo2 the uſing, and ſo is the Regiſter, and mann Books, an Action againſt a 

Smith fo2 pꝛicking of — in his ſhoving; and that which is uſed at the Com⸗ 

mon Law, is not to be called a Cuſtom, and this is no cuſtom, which is here al · 

ledged by him, that he map uſe anp Art Ipſterp, &c. this being no moze than 

ce 5 pars, What the Common Law ſaith ; and that which is the Common Law, ought 
£15.b. Combers not to be laid as a Cuſtom, as it is refolved, Coke 9 pars 75. b. in Combes cale, 
caſe, that which is uled per totam Angliam, is the Common Law, and ſo not to be laid 
to be a Cuſtom ; and ſo is, 34 H 8. Dyer, fol. 54. Qiod habetur conſuetudo, in- 

a ter Mercatazes per totam Angliam, thig is not to be ſaid by wap of Cuſtom; be- 

34 8:8. Dyer, cauſe it is the very Common Law. and fo is 34 H. 8. Brooks Caſcs, tol. 575. placito 
1 * ge. 235, Brook title Cuttomes placito 59. and with this agrees, 22 H. 6. lol 2 1. Hoſes 
34 7: lows Caſe, an Action upùn the Cale, bꝛought againſt an Inn Keeper. exception 
there taken to the Mꝛit, being ſecun dum legem, & conſuetudinem regni, it appears 

ing, that the matter did lie in Cuſtom, which ſhall not be intended the Com 

mon Law but it is there anſwered, what is the Cuſtom of the Land but the 

21E.4f:53-54 Tawof the Land. 21 E. 4, tol, 53, 54. in Dower, laid to be endowed of the third 
L part by Cuſtom, which is to ſap, the Common Law of the Land, and ſo by the 
verytommon Law, it was lawful foꝛ any man to uſe any trade thereby to main- 

tain himſelt᷑ and his Family this was both lawful, and alſo very tommenda- 

ble, but pet by the Common Law, if a man will take upon him to uſe anp trade, 

in the which he hath no skill; the Law p2ovides a puniſhment foz ſuch offenders; 

and ſuch perſons were to be puniſhed in the Court Leet, and by Actions bzought, 

ENB fol 24. A8 by the caſes befoꝛc, and F. N. B. fol. 94. an Action upon the cafe againſt a 
= Smith, fo2 pꝛicking a Yo2ſe ; fo2 bythe Law, they onght to be gkilful, befoze 

| they undertake ſuch faculties ;ſo that this uſer of trades,is the general liberty of 
the Kingdom, given bp the Law, to everp ſubjec,, and therefoze this ought not — 
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be laid as here it is, as a pꝛivate cuſiom and fo nat good lo that <onſuctuco reg; 


ni, we 


33 H. 6. fol. 
13, 22, Cc. 


8 es 
the 


Pa | | 
| Lam as 0 E. 4. 5 fl. 2. fol. 1. aLTicence to occupp Land foz a 
rertain time, to be pleaded as a Teaſe: It hath been objeted the de vile ol Land 
in London, by their tuſtom in Moztmain, againlt rhe Statute De Religiotis.made E. f 
to p2ohthire the ſame: in anſwer to this, in 45 E. 3. fol. 25. and 28. Aſſiſarum pla- 5 H. 3. fol. E 
to 24, there the reaſon of this appears, why they may deviſe Land there in 
moztmatn by the cuſtom, becauſe their euſtoms were confirmed alter the ſaid 
Statute made to the contrary, and this confirmation had relation ta their foꝛ- 
mer uſage by cuſtom, 7 H. 6. Statham title cultom, the laſt. cafe, if a man will inti⸗ 
tle himlelt by a cuſtom, which is reſtrained by a Statute, he ought ta ſhew 
that the tuſtom is confirmed after this Statute.as it ane mii ſap, that in Lon⸗ 
don there is a cuſtom to de viſe in Wo2tmain, without licence; he ought to ſhew 
a tonfirmatidn of their tuſtoms; after the Statute de Religiotis Brook title Lon- Ble tit. Lon- 
don, placito 29. That all their cuſtoms and Liberties, were tont inually from time ©" 1 — 
to time confirmed. This Statute of 5 Eliz. capite 4 had a ſpecial aim at the Elz. cap, 4. 
Citp of London, as appears by the wowds of it, and by the broviſo in the ac, 
that this act, no2 any thing there ſhall be pꝛejudicial to the Cities af London, and 
by this clauſe it appears. that it did ſpectally intend to include Londonsfo2 all 
other matters. The Statute of 5 El. was made to2 two ends as well appears ,,,, 
bp the pꝛeamble, fo2 the mainrenance df skill tn all Trades, and it ſhaiſ be very. i, B yh 
pꝛejudicial to the Kingdom, if ſuch;be ſuffered to exerciſe Trades in which then 4 caſe, 
have no skill Statutes which are beneficial fo2 the common Wealth ſhall have ch.. 
a large and beneficra[confiruction.as appears Coke; 3 par. f. 7. 8. in Heydons Cale, C. 
this Statute of 5 El. hath always had a verplargeconſtrucion,thefame being 
made in maintenance of manual Occupattons ; c to this purpoſe,Paf. 41; Eli. in 
the C. B. it wag adjudged, where the Widow ot a Ivovilen Dzaper married with 
one not free of the Citp, who would have uled that Crade there adjudged that he 
could not fg da, unleſs his Wife had been an Appꝛentite tu the ſame Crade. Fo2 

e Defendant, it was urged that his Plea was good; both fo2 the mattter and 
Rum of it ; he pleads here, that he uled che Trade ot awUpholſter per ſpat ium, & c. 
That rhe Eity of London is an anctenit City and ſhews the tuſtom in this Ci- 
ty ufed, that any Free-man may uſrany Trade oz manual Occupation in the 
ſaid Citp, which cuſtam hath been confirmed per /3egem in Parliament; and 
ſhews that he is a Free-manof the Conyatinp of Wool packers, and uſcd rhe 
Trade ot an Npholſter attoꝛding to tho tuſtom and tu this Plea there is a demur⸗ 
rer, that this Plea is good: the matter here in queſtion ariſeth upon the Statute 


of 5 Eliz. cap. 4. It hath been objected. this to be no cuſtom, becauſe it is the 
Aa Com- 
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Common Tam ot the Land. this is a good cuſtom the difference will he this 

what is a tuſtom, and the Common Lam of the Land, is not to be called a 

tuſtom, but the Common Law; and it is all one in kind, Common Lam and 

10 —— —— 255 one Trade 1 1 ot jc — 9 1 

. :the Kule mmon Lam, but here hy a pꝛivate euſtom he map uſe this, it 

is not laid here ro bethe tommon cuſtoin within the whole fealm, but the ſame 

only appꝛopꝛiated unto the City of . ondon: As to the confirmation of their cu- 

ſtoms,. peryegem in Parliamento, this is good, and attoꝛding to the ufual fozm 

in the Negiſter, and the old Book of Entries to plead no further but confirmed 

| per regem in Parliamento, but if not confirmed, the ſame is not material. This 

Scature of tliſtom is good, notwithſtanding not confirmed: The-grcat queſtiog.ghen 18, 

Elz. cap 4 whether this pꝛivate cuſtom be taken awap by the Statute of 5 Eliz. cap. 4. 

that itis not taken awap by this Statute : London is a famous City called the 

Rings Chamber, Camera Regis: This pzivatecuſtom here is not taken awap bp 

the Statute of & Eliz. but the ſame ill remains good this Statute wag made 
19H 6. fol, fo2 the benefitof the common wealth: The reaſon lohn this wag not taken awa 
64. B, by the Statutc is, becauſe this is a p2ivate cuſtom, 19 H.6,tol.64.B, a good Ca 

to this purpoſe which opens the reaſon of this caſe betauſe pꝛiuate mens intereſt, 

not p2ivate mens cuſtom. Fortcſcue there the Kings 1 when the cale was 

adjudged he was made chief Julfice,argued againlt the King, E that the cuſtom 

of London ſhould not be taken awap bp a general Act, unleſs the ſpecial tuſtom 

be therein named: So here in this p2incipal Cale, foz in London, not one of a 

hundꝛed uleth the Trade in which he wageducated; if this ſhould be otherwiſe, 

many would be by this undone, in regard that this cuſtom hath been in Peace 

ever ſince the making of the-Statute of 5 Eliz. x 2-E'iz. Dyer fol. 290. a good caſe 

us touching the cuſtom ok London : Jf pou take awap London, you take away 

the Treaſure of the Kingdom, and it was never the meaningof this Law to take 

away the uſing of Trades, noꝛ of this particular cuſtom, being ko the bencfit of 

the City, and without which it cannot be maintained no2 well ſubfilt ; upon this 

Statute of 5 Elia. it is firſt to beconſidered, whether this Trade of an Uphol- 

12 Eliz. Dyer, ſter be within the reſtraint ofthis Statute, & whether this Statute ſhall extend 

fol. 25 >, toreſtratn Citizens, and Free men of the City of London. 1. No Trade is re⸗ 

ſtrained by this Statute, if in London, then not within the ſame;this Caſe here 

concerns London in general, the Free-men of London have this ſpectal cuſtom, 

this cuſtom excludes others and includes themſelves which are within it: No 

man was compelled tolabo2 befoze the Statute of 5 Eliz which was made to pꝛe⸗ 

vent this miſchief,by which Statute it is pꝛavided that no man ſhall exerciſe the 

ſaid Trades, it he was not befoze a Pꝛentite in the ſaid Trade, the Statute 5 

El:z. divides it ſelf into ſeveral bꝛanches. 1. Pur Pꝛentices. 2. fo2 retaining of, 3. 

- inYusbandzp 4. Between Maſter Eſervant. 5. To enable one to take Pꝛenti 

tes. After this then comes the reftrictive clauſe,that none ſhall uſe any Trade, if 

he was not bzoughtup as an App2entice in the ſame;E then comes the Exception 

foꝛ London and foꝛ Norwich, 1. This Trade here of an Upholſter, is not a 

Trade within this Statute ; but admit it be a Trade within the Statute, pet the 

City of London, bp the P2oviſo in the Statute, is excepted out of the reſtraint. 

1. That this Trade is not within the Scatute, fo2 thefe Keaſons. 1. In the 

firſt Bꝛanch of this Statute,there are named 31 ſeveral Trades and in the next 

B2anch 25 feveral other Trades; and in another Bꝛanch 6 All thele are named 

ſpecially and no Upholſter named: This Trade was never known to our An⸗ 

ceſto2s, fo2 there is no Latine woꝛd fo it: The Plea is, that he uſed. the Trade 

de un Upholtter 5 if there had been any Latine wozd fo? it. the Plea had not been 

good, being in Engliſh : One laith, that Tapeciarius is the Latine woꝛd fo? an 

Stature of Apholſter; but this cannot be lo, there being no ſuch woꝛd but T apes fo; Ta- 

11 H. 7 G peftrp; Plumariun à pluma, this cannot be Latine-fo2 an Jimbzotderer, 11 fl. 7. 

cap. 19. and 5 E. 6. cap. 23. Theſe two Statutes made ko: Upholſters , and 

both in full fozce at the making of the Statute of 5 Eliz. Allo cxccptio quæ fic- 


mat 
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of the Statute of 5 Eltz. 18 H. 6. 
, it is a Wvlter 
| are 
3 bueno Skill 
dinitting that 


| cannot extend to London 
| not 


a Coke 8 pars f. 
125, 127. OC 


a wap 15 1 
— — ee be n aWs be, if Lon- 
the reffraints Wet Eli appear $ by 38 Aſſifar. 
ol. 26. | can: 7E. be toner 38 Aſſiſ. plac; 
London from time to tire confirmed. Cokechief Ju- gue 
1 19 reeor all, and ma- / E. 1. Cr. 
eee vrt | as the Srature of . 
| ved in Trud re! oo 
1 
of B36. 


Tris tree as it hath been * that 
ters, 3 Eliz. Dyer, lol. x 69. objetted, That ain ill C1 
confirmed, ſhall not be made good, 49 E. 3. fol. 


London pleaded 5 fo: the Whitaurieg, &c. 


to be a void Cuſtom NY 


with, Common u alth, La- 
obttarſt 


this was mch diſliked of by 
A ph ary e privata lex: touching 
none might, 

London by Starute De 


Religioſis 


—— 5 Eliz. N One was | Pip- a 
monger; 2 were Eliz. fo2 Stute 
Bꝛewers, the Barons held a t ot „ fo: if 1 1 ; 102 5 Eliz, cap. 4. 
vided into ten parts, not nine ticesof them fo2 


them and affirmed, andalfo foz the Pivpin-monger, Judgment given that he 
Aaz was 
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Termino 
Trin. 12 Jac. 
B. R. Cc. 


Statute of 
37 E. 3. &c. 


„ in monger, oꝛ a Plom man, fo2 on Up 
— de d out of other Trades. Croke Juſtice. This hath been vexata queſtio: 


TT WY os oe LECT 2a 


| was alſo out fg) ca ka 1 2 ol bree upon this bzought, & the udg- 


1 25 n 
ved Fon ger to be 
in Fe ee my 


Fe 0 


2 Trades, A — reſol· 


Theres 
Rers SE 10 a pete Fae Fx ng on ar, nere, 
i tuxcin., A Miller Hath a 


7 bf 5 an? 


ſhav 8 It th he Wi- 


dowoof a Free man rake aſrcond Pu [uſe the Trade of the fo 


mer husband and pet he not Free of e ud fozthis time his Cole was 


adjourned till a further del 5 bg d Termino Trin. 12. 7 lis 
matter was moved again, and lon X at 


tute de Rcligioſis; by this a 
there tame a general i 
16, bp ene is . that e Han- 


| 37 E. cap. 6. Raſtal. fol | 

e 
at g it appears, tha 

fo2 theſe matters; and by experiente it 


free of one Trade, he may! Teri p + Erade ther, Foz: 15 a Free man 


dies, it his Wite, being his 0 etutrix 02 thall nat be ſuffercd to 
ule this Trade (as it is the commoncourle-there) this will be her undoing ; to2 
if thep be free of the City, they mapuſeany Ane cola As to the p2incipal 
Caſehere inqueſtion zthis Statute. of 5 Eliz. hath never been ſo expounded as ta 
extend unto-the Citp of Longn : An Upholſter alſaisclearipout of the Statute 
of 9 Eliz.& he Pall be be no mozeſaid to be within the reſtraint of this Statute than 


ſter is no Trade of himſelf, but 


The Cuſtoms of London are very 1 and by theſe thꝛee waps a man map be 
a Free man of London : As 1. By Patrimonp, 02 Birth. 2. By Service, 02 
Apprentiſhip. And 3. By donde Flt fo2 Monp. Che two firlt are the beſt, 
Nemo naſcitur. Artitex. Dodderid ſtic. 23 Eliz. Dyer, fol. 373+ a good Caſe, 
by which it appeareth, that a Cultur which ſtandeth with reaſon is good, 
and to he upheld. Haughton. justice. This Statute of 5 Eliz. was made 
fo2 to reſtrain the uſing and exergſi erciſing of Trades without skill, and thercfo:e 
London is to have pziviledge againſt this Law, moze than aup othes place. Coke 
chief 2 5 Unshkilkulnels ig a ſufficient puniſhment fo2 him, Dudderidge 
Juſtice. great di 1 hers reſts upon the Jnfozmers part, to make an 
are Ang tobe within the og of 5.Eliz. CokeChict Jultice- A Bzewer is 
there named gs in the Bꝛanch upon which this Caſe is : Another Clauſe 
chere i Act upon which this is grounded, (S/ any Trade; the Plow man 
is a Crade, and ſo is the Pippin⸗mon mouger alſo, and yſery. which deſires skill; 
all his Skill is, in ſolaping his Apples, as to keep 2 from rotting:J't hath 
not as pet beendeſcribed ufitome as a Judge, what an Upholſicr is; the point 
here only is, whether this Statute of 5 Eliz, dothertendunto him oz not: Ag. 


to 


— 


— 
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to the Culfom, and the confirmation thereof pleaded, the ſame.clearlp is nat well ? 
5 3 Dodderidge Juſtice It if it hath been uſed contrarp, befoze and — 
making of the Statute, to make now anpaiteration of it; would be dangerous, 
and make a great Garbotl. Haughron Juttice: dtmanded whether a Painter was 
within the Statute ot 5 El. nat. Coke ehjet Juttic:,Ye-19 within the Statute, 
-fo2 a Painter is ſpeciallynamed.inthe Statnte, and ſo alſo is a Lile maker: but 
not an Apholſter: And ſo fo the Court to be further adviſed,the ſame was again 
adjourned to another time; to have then a final end of it.. Afterwards; Term. ;Mi- Termin- Mich, 
chacl, 12 Jac. E. R. this matter was moved again» and argued at large by both 12 Jac. B. R. 
des. Coke chick Juſtice. This Statute ot El. doth not extend to a Husband- 
man clearly; Cain was Agricola, Abel paſtor ovium, theſe are out of the Statute, 

and pet they may well takte Pentices: There are 61 Trades mentioned in the 

Statute a Dauber ct a Thatcher theſe two are not within the Statuce,Trade, 

gkill, &c. pet ſeven years to be P2entice : This Statute is not onlp that one 

ſhould have skill, but made purpoſelpto keep Youth from idlenefs, and to bzing 

them up inlabo?2 3 there is a Coꝛpoꝛat ion of Gardmers and pet a Gardiner is 

out of the Statute of 5 El. fo2everp one that will, may well be a Gardiner. 

Dodderidge Juſtice, Mhen pou habe a tuſtom, and this is expꝛeſſed hy tonfſtmati· 

on, by Act of ment, a general Law ſhail not afterwards take away this 

cuſtom, heing lo exp2eſipconfirmmed befoze. - Coke chief Juttice, A general Law 
x take away anp part of Magna Charta; and by 45 E. 3. fol. 26, all Acts 4; E. z. fol. as; 
made againſt this to be void: Laws are called Libertates, quia liberos facit: A man | 
is not to be reſtrained that he ſhall not laboꝛ fo2 his living, and then which are 
bound bp this Law, volens nolens, are tompelled to laboꝛ and to ſerbe: And ſa 
the Court ſeemed to be clear gf Opinion againſt the Jnfo2mer. that the cuſtom, 
as the hays is alledged, was good, though ill pleaded; but pet howſoever. they 
enclined all to be of Opinion, that an Upholſter wag not a Trade within the re- 
ſtraint of the Statute of 5 E/iz-- no moe than a Bꝛewer oz a Pipping monger: No Judgment 
But the Court pzonounced no final Judgment in the caſe, and ſo the Jnfoaner; siven, but end- 
3 the Opinion of the Court, did not further pzoſecute the ſame, but the <4 Þy agree · 

ame was ended bp agreement between the parties. ment. 


Nota, per Coke chief Juſtice. When one is taken, and in Execution, he ought 
thento be in falva, & arcta Cuſtodia, (8.9 Salva fo2 the Goaler,and arcta faz the par⸗ 
ty, the Plaintift; the party by this being coarced to pay his Debt. 


Burton Plaintiff, againſt Palmer 
Defendant. 


Entred Trin. 10 ac. B. R. 
Rott. 1056. 


* 


2 a Wꝛit ot Erro2 to reverſe a Judgment given in the C. B. in an Action of 
Covenant there bꝛought by Palmer againſt Burton his Maſter having been his 

Peentince, foꝛ turning of him out of his ler vice, within his term, and in his De · 
claration, ſets foꝛth the tuſtom of London, foz taking of tices by everp Citi- 
zen and Freemanof London; and that Burton, being a Freeman of London, did 
take 


E 95 Termin. H Mar 11 x Jac. .Par Th 
rake him to be his Appetit and that he was bound unto himes ac 
pad api tory a glervice to his Covenant. unde actio, e 
fendant in Bar pleads, that he departen willing and of his oon free 
returned not again ta him, and takes a travers, abſque boc, that he turned the curnd ima: a- 
way tl fo the reveringof was j — and verdict, and Judgnyt lag he 
ainriff; foz reverſing which a Wzit of Erro? ug 2 
it. the —— — <br good, but al * 
| foz the 
21 f Plain in i the 2, tha Cu- 
|| argued. ſtom ot London, which tuſtom extends it ſelf. onlp to ee ityof 4 5 and not 
| elſewhere, and here it appears, that theretainer b was laid to be at Newark upon 
21E.g.fol.6, Trent, and the turning awap out - 7 — ei 4+ fol. 6. a. 
that an Jnfant cannot bind himſelf an w, but by 
the Cuſtom of Longs, oh * e age of _ 14 pears, 4 bins 
ſelf an A . Cato aration is, chat he wag 14 pears 
| of age, — I — wt Cut uſfom —— obſerved) was fo2 intreaie 
| of Trade, and ot the Companies the City there, and theretoze this ſhall. 
3e H. 6. £28, not be extended „ H. 6. fol. 28. and 1 E. 4. lol. 16. b. the Cu⸗ 
E.. fl 16. a. h. ſtomot᷑ London, ſhall not be in fozce, outof the City; and Lictleton puts the 
differente where a Cuſtam ſhall bind, and be allowed in Courts, 9 55 —— 
only in the Court of the N itp where this is alledged. A tuſtom 


ſhall bind and be allowed, in a EI where the Cuſtoms anduſageg do a 
Note the diff. Land, oꝛ uſages of the as that of Gravelkind Land, which is ab or. 
| rence touching the, andſoof Bozough Login Ra, the the poungeſt ſon to inherit, and whete the 
— Wife ſhail I . and the Jufants to have their Poztions 
1 out of the good pe ea; by Cut as it is in — all maintain 
Actions inches Court;p her and uſage,and in every Court which hath 
power to hold plea 3 otherwiſe. it is of Cuſtoms, which take effect in the Court, 
Where the cuſtom is uſed,and there begins to be in fozce;theſe are not allowable, 


but within ſuch a Court, 02 where then are uſed, as in London. the 
cuſtom is, that in Debt — a contrad if the Alderman of the Citp will recoꝛd 
this, the Defendant,in an Action againſthim ſhall be ouſted ol his Ley⸗gager, and 
this is a good tuſtom, and allo = Court there; but if the Partp will 
bꝛing his Action here, the Defendant ſhall have his Ley-gager, although the Al- 
derman comes here, — — the contract: alſo bp the cuſtom ot London, an A- 
ctionof Debt is maintainable againſt Exetutoꝛs, upon a ſimple contract, without 
any ſpecialty 3 but it is not ſo here, and pet the recovery there ſhall be good, and 
effectual to be alledged, in all Courts, and pet the Action is not maintainable 


_ here. by e and ſo bp this appears, that the cuſtom onlp extends it ſelf, 
e Ez g A — 4 We un on ay” Dyer, fol. 255.placito 3. afozetgner, as well as a Free: 
3. man map de mple Lands in. London, to another in fee, by the cuſtom, 


in moꝛztmain, 1 1 — from the Ring; here in this caſe, the action 
is grounded upon a tuſtom within the City of London, but not out of it the cu- 
ſtom, as it is here is too general. and ſo not good. 1. It is here laid, 
that it is lawful, to take anp perſon whatſoever, whereas it ought to be a Free: 
mans ſon, ſuch are as fit foz P2entices. 2.To rake them fo2 any number of pears, 
f this is not good, fo2 ſo he map be a Pꝛentite foꝛ 20 pears, and the Law in this 
Ense. Eli. would be unreaſonable. Hill. 31 Elz. B. R. Rott. 758. Billingley, 92 K innerſley a- 
3 gainſt Coke. in an Action upon the caſe foz wo2ds,fo2 ſaping that the other was 
perjured, there the cuſtom wag alledged tobe, that where an ne 02 per- 
ver, quicunque, * all be there examined, &c, This - 
lms v was there queſtioned! ag being too general; fo2 that by lch a cuſtom, 
an Jnfant map be ſo there examined, &c. which is not to be ſuffered ; and there · 


foze the cuſtom not good, and ſo ruled, and ſo is * cuſtom alledged here in this 
caſe, 


_— un 


| TD OI 
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tale: any perſon o2 perſons, and ſo not good, being too general, another exception 
to the Declaration, the Cuſtom being here laid to be, that a Citizen and Fzeeman 
may retain Pꝛentices, and it is not here ſhewed in the Declaration that he wag a 


Citizen, but only a Freeman, and ſo not good 3 in 38 aſſiſarbm placito 18. and 45 38 aficar. | 
E. 3. fol. 23. it ig declared, who ſhall be ſaid to be a Citizen, and who not, here it placico 18. 43. 
is ſhewed that he was a Frreman» but not a Citizen, whereas he ſhould have E 3· 01.23. 


ſhewed, that he had been both the one and the other; and ſo is it, Coke 4. pars tol. 
54: in the Commonalty of Sadlcrs caſe, otherwiſe bp the Cuſtom, then are not ena- 
. bled to take Pzentices. It was urged fozthe Defendant, that the Declaration 
was good za to the firſt except;on; that the Cuſtom is unreaſonable, this is not 
the cuſtom being laid ta be, to takt fa any number of pears, it᷑ not leis than / 

it fo2 moze pcars, then the patty ſhall be bound by his own contra ; if above 14 
pears: as tothe ſecondexteption le cuſſome Here alledged is but ag an inducement 
tothe action, the Action being grounded upon the Indenture but if the Aa ion had 
been grounded upon the Cuſtom, there he ought to have purſued the ſame ſirialy, 
E p2cciſelp, here he is not reſtrained, but that he map take Pꝛentites at anꝑ plate, 
as well as at London, at Iſlington, o2 at any other plate, he map take a Pꝛentite; 
and this taking, is well warranted by the Cuſtom, as tothe third exceptron, be- 
cauſe he doth not ſhew, that he was a Freeman, and a Citizen: this is tulln ſhew- 
ed, fo2 it is ſhewed / that he keeps a ſhop in London, (a habberdaſhers ſhop there). 
which cannot be, if he wag not a Freeman and Citizen there; he ſets foꝛth that 
was Liber homo, but dath not ſap Civis, and ſo the Declaration is good and 
ſufficient. Flemming chief Juttice, The great fault that I perceive in this, is, the 
Juries giving of intire Damages. Flaughton Juſtice, I the cuſtom will enable 
the party to an Action, this ought to be reaſonable. Flemming chief Juſtice, he 
,ought to becivis, & liber homo, he is onlp ſaidhere to be fiber homo, this is the 
greateſt point, and moſt material, the number of pears are not ſo material, fo2 
he map be bound, by hig own contract. Dodderidge Juſtice, he map be liber homo & 
non civis, his being a Citizen makes him ſubject both to ſcot and lot, he ought 
thcrefoze to have laid him to be, civis & liber homo, ſo that this is a material excep- 
tion, and ſo without anp further opinion at this time delivered, this caſe wag 
adjourned to another time, fo2 the Court further to conſider of it. Afterwards, 


Term, Hiltar. rx ſac. B. R. the Court was moved again in this caſe, the exception 1.14, 
to the Declaration, grounded uponthe euſfom, which was, that every Citizen Ju. E R. ge, 


and Freeman of London, map take Pzentices 3 it is here ſaid, that he wag a Free- 
man of the City of London, but not a Citizen, againſt this it was urged, that be- 
ing laid to be a Freeman of London, this doth imply ſo much. that he wag a Citi- 
zen. Coke chief Juſtice, In the cale in the Exchequer, it was agreed who ſhould be 
faid to be a Citizen, there he was only inquilinus, and lo nat tarable to Scot and 


Lot, 8 i C. the taſe of Brittow, a Merchant of London dwelt at Briſtow, he is no Ci⸗ g 1, 5. 


tizen of London; as ta the Cuſtom, a man map be a Freeman of London by thꝛee 
waps, 1. Bp Service, as to be a Prentice, and aftexwards to be made Free, 
having ſerved out his time and this is the beſt kind of Fecedom. 2. By niedem⸗ 
ptien, fine, oꝛ ranſom paid fo2his freedom; and 3. Bp Birth, as a Freemansg ſon 
is free he ought to be Civis a Civitate. Dodderidge Juttice, the cuſtom 18, that everp 
Citizen and Freeman, & liber homo Civitatis, the Cuſtom here is laid right, but 
not well purſued. the freedom by Birth here ſhall not aid it. F02 the Father may 
be free, and pet dwell in a foꝛaign place the Court wag all clcar of opinion, that 
the Declaration was not good, and ſo the Judgment N52 6 in the CB. was erro- 
v the Rule ot 


ncons, and nat well given, and therefozeb ö 


Court, the Judgment Judgment te- 


was reverſed. verled. 


Nota, bp Haughton Juſtice, that in an Action of Debt foꝛ toꝛn ſold, Non indebita- 
tus, is no good plea faz the Defendant, neither can anp Pꝛeſident be ſhewed to 
warrant ſuch aplea ; the Court agreed with him herein and Man Secondary, there 


is no fuch Pꝛeſident to be ſhewed, to warrant ſuch a plea, Indebitatuy, 
h Heath eta: 


N 
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Heath Plaintiff, againſt Ridley 
Petendärt 


N an Act ion of Debt at the iin Mam upon the Statutes of Ie of 73 


Aion of 
| — Eliz. cap. 8. and 31 Eliz · cap. 10. en lr e the general 


ture of Ulury* was found againſt him and ſo Judgme ty beg e 
r Bulſt. 182. given by the Court Fr fe * 


| — 4 any legal matter to move to ffap N 
| 2 Sd. 453, into the Chancery, p2efers his Sul rhere,and there 
| 2Cr.325- Judgment and Execution here: But notwithſtandi 2 — 


njunttion, 
| Judgment and erg pꝛoteeded, and did * Judgment and Execntion. Coke chiet Jultice. Look 


Execution into the Statutes 1 * of 27 E. 3. cap. . Raſtal fol. 326. and of 4 H 4. cap.2 3. Ra- 


l trary do an In- ſtal fol. 2 26. againſt 
C1 the party that poctrrFlinch Jnjtmerions.af iT 
| t c a 5 [3 er n 
27 E. 3 Kc. r oꝛ to ap udgments.andErecutions, after Tria aud. fo 


| 


j 


granted con- 


we Ponce — 1 and Li en Exrtu⸗ 
infozm upon there Laws in 


Ln oat 

by the lame Statutes, be it in Plea real oꝛ perſonal. atter J 
partpought to be quiet, and 10 ſiſbtnir onto tt; fa2 That roll bas u bei 
nce given, in Curia dochini Regis, Are not tobereverſed noz avoided, but by a le- 


— and — courſe, (S) per ertoremi, 'M per att inctam, and ſoby the Kule of he Court, in 


3 this tale, Judgment and Execution was pranted, 


granted. 


Thomas Plaintiff, againſt 9 
Defendant. 


| Execution by Ns; That after a Trial, Verditt and Sage an — a cuba 


the Sheriff 2 it ot Haberefacius poſſeſſionem, to the Sheriff directed: A Wit of Erroz 


25 a Superſe- Was her Sought. and a Superſedeas granted, directed/to the S to ſfay Exe - 


cution, this Wꝛit of Erro?, and the Superſedeas ſhewed to the & who contra⸗ 
ry ds did pet doExecution ; the Court upon this, was moved to grant a 
Writ of Keffitution, in regard that this was a great contempt in the Sheriff. 
Haughton Juſtice · This caſe was in the C. B. after Judgment there, and a Wait of 
Habere facias ſeiſinam to the Sheriff, a Whit of Erro2 was bought. and a So perſe- 
deas to the Sheriff, whith came ta him as he was going to do execution; the 
ſame was ſthewed to him, who refuſed to obey it, but did erecution, this notwith- 
ſtanding, and upon this a Mꝛit ok Keltitntion was granted by theCoure, be⸗ 
cauſe this was an apparent contempt in the Sheriff. Dodderidge Juttice It he had 
wy of Crro?2, and will keep this in his pocket until Execution be done. this 

alter the caſe ; but in this pzincipal tale, here he did nor, but did ſhew the 


1 — time to the ho contrarp to this did do Execution: And ſo the 
— Opinion of the Court in this caſe was that a Wit of Keftiturion ſhould be grans- 


W bn the Rule of the Court was granted actoꝛdingly. 


Hix 
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Hix Plaintiff, againſt Gardiner 
Defendant: 


TNan Action upon the Caſe foz erecting of a Pill : In this Caſe, the Dueftion Anaction up- 
1 med upon, was, touching the validity of a Cuſtom, by the lai being on the Caſe 
Lo2d. of the. Panoz of D. foz to bind Kefiants and Inhabicants within his ſaid for erefting 8 
and, mo come and grinde at his Pill: At was by Coventry foz rhe Plaintiff da 
urged, that the Cuſtom here, as it is laid, is god. and ſufficient, and that notwith 
landing the exceptions befoze taken againſt it: At appears by the Kegiſter, fol, 
1353+ that this Writ, De lectz ad molendipum, eſt breve de recto, and. Iyeth, 
inter extraneas perſonas, pro ſecta tali lubſtract a, and thep are to be bound by this; 
but znoze pzoperly it lies between, and againſt Inhabitants and Keſiants, within the 
Pꝛecind of the Panoz, 17 E. 3. fol. 64. B. & 22 H. G. fol. 14. fo the ſame pur- 17 E. 3. fol. 
paſe, pere the cuſtom, as it is 1atd, is god: As to the Cxception taken to this 64. b · dec. 
Cuſtom, that the ſame is laid too generally, being that every Anpabitant and Re- 
ſiant, to be bound to grinde at this Pill, pet this is god and ſyffictent, and it is 
no mo2e than is in the Caſe to habe a cuſtomary Common; ſo pere in this caſe, 
Coke 6 pars 60, 61. Gatewatds Caſe, that in matters of diſcharge, Tenants 
may well pzeccribe, as to be diſcharged of their Tytpes, paping a modus; ſo a 
Pzeſcription may be againſt an Anpabitant foz matter of charge, 8 E. 3, fol. 37. 8 E. 3. fal. 37 
cited Coke 8 pars, ſol. 125, in the Caſe of London, Wagoners cafe, , in an Agi: Kc. 
on of Treſpals by Jeffery at Hay, againſt William at Ford, foz EA 
in Haſtings 3 Tye Defendant ſhews, that J. de F. was Loh ot the no2; of 
H. that be and his Anceſtozs, and all theLoads of the ſaid Panoz habe uled to have, 
liberam faldam, thzoughout the wþole Mille de H. and that none in the Mille there 
to have Frank Faud, without Agreement made with the Lozd, and that if any 
du contrary to this, the Loads have uſed to abate it: So that though foldage be 
foz the maintenance of agricultyre, and much favoured m Law, yet by cuſtom, a 
man may be barred of it in his own Land, and another may babe it, agreeing with 
this" is 3. E. 3. fol. 3. Mich. 32 & 33 Eliz. B. R. Sir George Farmour Plain- 3 x. 3. f ;. 
tiff, againſt Brook; the caſe of the common Bake - houſe in, Torceſtet, in the &c. 
county of Northampton, foz all the Tenements within the ſame Mille, this was 
adjudged a good cuſtom and reaſonable ; upon which Pzeſident, this Pain 
caſe was grounded: Another Exception was taken, becauſe the cuſtom ts laid, 
be would grinde no con there; as to this, it is onely the tazn which be ſpends 
in pis Pouſe, 19 E. 2. Fitz. tit. Aſſiſe placito 399. & 16. E. 3. Fitz. tit, Avow- 19 E. 3. Fitz: 
ry, placito 92. This is warranted to be god, by wap of Tenure, to grinde all tit. c. 
the coꝛn at his Mill which he ſpends in his Youſe ; and it this be ſo, and gend by 
wap of Tenure, à fortior» by Pzeſceiption and cuſtom, this may ſo be: Anofher 
Exception was taken, that the cuſtom, as it is laid, is not god faz the incectaintp 
of it, being in mefſuagio-bve tenemento, within the Panoz 3 this cuſtom , as 
it is latd, is good and certain: Another Gxcep that the Plaintiff entituling 
pimſelt by a Leaſe, from the Dean and Chapter de D. of the Pills,. but faith 
notbing at all of rhe Suit owing to theſe Sills, this is god, without adp ſuch er- 
pꝛeſſton of the Sult in the Leaſe, foz that this doth paſs incluſive, and as appur⸗- 
tenant, and by 17 E. 3. fol. 64. E. Suit to a Will, is appendant to the Will: 27 f. 3-66) 
and in pleading of a Leaſe of the Will, N * ſufficieut, without mentioning * any * 

ing 


"_ 
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8 Eliz. Dyer, 
fal 248, Soc. 
9 


—— — — 


thing in the Leaſe, of the Suit: Another Exception, becauſe in pleading by the 
Plaintiff it is ſet fozth, that the Defendant, being an Inpabitant and a Keſianc, 
within the ſaid Panoz bad erected a Pill, but doth not ſyew the time when this Pill 
was erected, pet this pleading here is geod, without any ſuch pzeciſe ſyewing of the 
time of the erecting of this Mill, it ſhall be taken by intendment that be bath erec- 
ed a Pill, and fo done contrary tothe cuſtom; and to this purpoſe there was a caſe, 
Mich, 43. & 44. Elz. where oneSimpſon was Indicted foz the publifying of a fozged 
Bond (Sciens) the ſame to bs fozged, adjudged this (Sciens) to be referred to the 
time of the publication of this Bond, when no time was ſyewed when he bad know⸗ 
ledge of the fozging of it; ſo here in this caſe it ſhall be intended, that he was an Jn- 
babitant wp the Panoz, at the time of his erecting of this Mill, per quod; the 

intiff, amiſit ſectam, unde actio, &c. 8 Eliz. Dyer fol. 248, and Coke 4. pars, fol, 


©, © $6: Lutterels Caſe: An action upon the Caſe bzought foz turning ot a Mater ·courſe, 


= 


3 
E. 3.fol. 
6 E. 3. 


fol. 37. 


aq damnam ok the Plaintiff: So here in this paincipal caſe, the laintiff is well enti⸗ 
tuled tothis Action againſt the Defendant, kaꝛ his damage ſuſtained, @ the loſs of ſuit 
to pis Pill, by this new Pill, erected by the Defendant, contrary to the cuſtom, 
pere the pleading good, and ſo the Plaintiff ought to have his Judgment, Coke chief 
Jaſtice, This is a very ſtrong caſe; this is a good cuſtom, the Exceptions taken 
are of no fozce, and habe ben well anſwered as to the lying of this Writ, De ſea 
ad moſencinum, this lies not always between Lozd and Tenant, but where there is 
* a Tentire where there is no Tenure, there it lies by cuſtom, and you cannot imagine 
the reaſon of a cuſtom, the tuſtom of Borough Enęliſh and Gavelkinde, are no reaſo⸗ 
nable tuſtoms, the reaſon to be ſhewed of the beginning of them is impoſ#ibte : 
Sir George Farmours Cate, 'remembzed the cuſtom foz Torceſter common Bake-houſe 
koz the whole Town; in Lancaſhire, by cuſtom, upon the death of Tenant at 
Mill, and foz years: Periots to be paid, god by cuſtom, and ſo the cuſtom, here 
being laid to be, that every Inhabttant to grinde at his Pill, this a god cuſtom 8 E. 
3. f. 37. & 3 E. 3. fol. 3. adjudged ſo in point, in the caſe of a Fould, liberam falaam, 
and with this agrees 6 E. 3. where the rule is that a cuſtom maybe extended thzonghs» 
out the whole Panoz. Croke Juſtice agred herein, that pere is a god cuſtom ag it 
is lafd, and the pleading god: If a man hath a common Ferry, and pꝛeſcribes to 
have obe lam foz every Forman paſsing over, and denarium foz every Yozſeman, 
and that none ſhall paſs but ober this Ferry, this is a god paeſcription, as it hath 
ben adjudged here in this Court; Dodderidge. Suit toa Mill, may be by reaſon 
of Tenure oz Service, and alſo the ſame map be by Cuſtom, and then it may well 
be among Strangers, and Co this cuſtom here is good and reaſonable, and the plead⸗ 
ing gend, and the Exceptions wellanſwered, Haughton, The cuſtom here is god; 
the party here charged, hath alſo a benefit by this, and the rule of Law is, and ag 
Littleton hath it, Lex plus laudatut, quando ratione probator, and ſo it ſhall be alſo 


© of a cuſtom, here the party hath his Tenement, pe path benent by thik, and this 


Judgment 
for the Plain 
tiff. 


cuſtom, is reaſonable, as well upon a Tenant, as on a Stranger. Dodderidge. 
Jn the Begiſter of Writs, in the Writs of Treſpaſs, there the cuſtom of Beverly 
is put, being that none to erect a Dy-houſe, without the afſent of the Lozd of the 
Manoꝛz; this a god cuſtom, and a god Pzefident there, Coke chief Juſtice, The 
rit de ſea ad molendinum, is a Writ of right in its nature, in which battel map 
be ſopned; ik no reaſon can be giben, 'foz' the beginning of this, oz ot any other Cuz 
tom, pet non ſequitur, this Cuſtom to be foz this cauſe unreaſonable, and againſt 
reaſon in the beginning of it, foz that foz ſome things no reaſpn tan be given; and 
as the Rule is, Qui rarionem in ommbus quærit, rationem defiruir: Writs there are 
in the Regiſter: 'foz the perfozmance of others, and fuch like Cuſtoms as this here 
is: The Court all clear of opinion, that this Cuſtom here is god, and well pleaded, 
and ſo by the Rule of the Court, Judgment was given foz the Plaintiff, 


Nota 
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Nota, Jn a P2ohibitions pꝛaped to ſtay Pzoceedings in the Court of Requeſts. Nota. 
Coke chief jultice. It ts to be obſerved foz a general Rule and Maxime of — 
Law, that if any Court of equity do intermeddie wir matters that are pzoperly meh C rt 
at the Common Law, and which concerns matter of Fre:hold, they are then to of Requeſts. 
be pzohibited ; the reaſon of this is, becauſe they daaw the matter there, ad aliud 2. Cr. 335, 
examen, and this put in atbitrio, boni viri, and (here Rules and Judgments are 336, P. 215+ 
as binding as the Laws of the Medes and Perſians, not to be altered, and upon | 
which no Writof Errournoz Attaint lyeth ; and this is the true reaſon, why they, 
in tuch caſes ought to be pzobibited, befoge their Judgments given, by the Com- 
mon Law, all matters are to be decided, either by twelbe men by a Jury, oz by 
twelve Judges ; in the Exchequer Chamber , if a Jury ds erre in their verdict, 
being given, afterwards the party is not without his legal remedy, foz an Attaint 
lieth: againſt them foz his remedy ; and if the Judges do erre in their Judgments, 
foz the parties remedy, a Writ of errour lieth ; and the party is not without his 
legal remedy , but after a Judgment''oz'Decre given in a Court of Equity, if 
erronious, no remedy hath the party againſt whom the ſame is given, foz noErrour 
oe Attaint lieth in ſuch a caſe. 


Wiliam Hetly Plaintiff againſt Sir John 
Boyer, Sir Anthony Mild may, Mat- 
thews, Robinſon, & All. 
Defendants. 


Ou, The court was moved foz the diſcharge of William Hetly out of pziſon, abc 
being committed by Sir John Boyer, Sir Anthony Mildmay, and others —— * 
the Commiſstoners of Sewers in the county of Northampton, upon the Statute oners of Sew. 
of 23. H. g. cap. 5. giving them power to do, as in the Statute is expꝛeſſed: The ers, and their 
caſe appeared to the court to be this, The commiſsioners of Sewers in the county _ ons 
of Nortbawp:on did aſſeſs a Fine upon the Uille de D. and did appoint this Fine 536 
to be lebyed of the cattell of Wilham Hetly, and Willam Carryer, and ane- 
ther, to take his cattell, and to ſell chem foz the Fine, which they to did accozding- 
ip: upon this, Hetly -bzought pis Action here in this court, and had 
Judgment againſt them ; upon this, Hetly was called befoze the Commilſsioners, 
and by them queſtioned foz this, and by them urged to releaſe the Actions he had a- 
gainſt them, (S.) Again Carryer and the other who took his cattell; and foz hi 
refuſing ſo: to do, ſuppoling the ſame to be umuſt, they committed him to the Gaol 
of Peterborough, and their commitment of bim to the Gaoler was, To take the 
body of William Hetly, and him there to keep without Bail oz Painpzize, till he 
would hear farther from them, of ſome 92der to be taken foz his Delivery; upon 
thts the court was moved foz his diſcharge, and foz an ment againſt the com: 
mtſstoners-- Coke chief Juftice. Touching the wozds of the Statue, - which 
gtves them power to ac in ſome things accozding to their diſcretions; this is to be 
Leęalis diſcretio, & diſcretiq eſt ſcite per leges quid eſt juſtum; In this: caſe 
bere, the Commiſstoners of 'Sew2rs babe committed Hetley, untill be releaſe 
a Judgment, which be bath in this court, agatnſt one Carryer, and another, ſoz 
the unjuft-taking of-bis cattell ; fog this —_ and illegal commitment of "pres 
| 2 e 
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Term. Paſch. 
12. Jac. B. R. 
this matter 


moved again. 


we will grant an Attachment againſt all the Commiſſioners, and ſet geod fines on 
all thetr yeads, foz this their tmpziſoning of Hetley, till he 'releaſe his Actons, 
which he hath in this Court againſt others, foz uwuſt taking of his cattel, by their 
command, this matter being inauditum, and not to be ſuffered co go without exem- 
plary puniſhment, and therefoze by the Kule of the Court An Attachment was a- 
warded againſt all the Commiſſioners of Sewers, retoznable the next terme, foz 
that this is not ſufferable, foz them, thus toimpziſon one of the King's free Subjects 
in ſuch an unjuſt way, and manner. Afterwards, Term. Paſch, 12. Jac. B. R. this 
matter was moved again, and ſome of the Commiſſioners pꝛeſent in Court, and by 
the Court demanded, what anſwer thep could make to this Ac of theirs, and 
bow theo could juſtifo the ſame, Coke, the Actons were depending pere 
in this Court, and ſuch things as the Commiſſioners doe, as appertam- 
ing to their Commiſsion, this is by authozitte, derived, and given unto 
them bp Act of Parliament, and where in the Ac of Parliament , theſe 
wozds are (S) where ſome matters, in their pzocedings, are left to their diſcreti⸗ 
ons. As to this, the true expoſition of the wozds in the Statate (S) left to their 
di ſcretiongs ) that is ſana, & legalis diſcretio, and this is diſcernere per legem, 
quid eſt jultum, and- this is, and ought to be accozding to the Law, This 
which is here done, by the Commiſsioners, is a very great offence (S) after a 
Judgment given pere in this Court, foz the pzocuring of tt, and foz refuſing to re- 
leaſe it, foz this, to commit a free-bozn ſubject to pꝛiſon, and there to continue 
without bayle, oz mainptiſe, this is a very great offence, and of a bigh nature» 


and foz this, Sir John Boyer, one of the Commitsioners, being pzeſent in Court, 


ty 


SE. 3. 1. 


Sir Fohn Byy- 
er 200. l. 
Fine. 


ts to be committed, and to have a Fine impoſed upon him, foz the ſame, Croke 
Juſtice, as to the wozds of the Statute, (left to their diſcretion) this ought to be 
{ana diſctetio, and this ig diſcernere per legem, quid eſt juſtum, otherwiſe it is indi- 
ſcretio , A agree tn the cenſure, that he is to be committed, and fined foz this great 
offence, Dodderidge, thep have pere medled with a matter, that was merelp colla⸗ 
terall. If a fine be by them impoſed upon a Townſip of 5. l. and foz maltce, the 
cattell of this party, onely taken, and of no others ; this apears to be malice appa- 
rent, the whole town amerced, andone man to be onely puniſhed, be might very well 
have bis remedy foz this at the Common Law, and no greater dureſſe could there be 
an this was, and foz this J do agre in opinion, that be is to be fined, and im- 
p2iſoned, untill be hath paid the fine, - Haughton agreed herein. The Warrant bp 
them made, is a direct oppoſition, unto the ozder, and Judgement of this Court, 
and therefoze foz this he is to be fined, and tmpziſoned, of which Fine we will ad⸗ 
viſe, foz'the King hath an Intereſt in it. Coke. The Commiſſion of Sewers is as 
neceſſary as map be, but in Commiſsion is moze abuſed than this is; foz they do 
pꝛetend the god of the Common wealth, but do intend their own pꝛoper god. As to 
thetr taxes, in this they do misdemeane themſelves, foz they cannot taxe a whole 
rownſhip, but onely particular perſons, as it was reſolved in a Caſe m Cambridge- 
ſhire. 8. E. 3. the recozd of this tax, eberp Town, they are to tax and rate everp man 
bya pzopoztionable rate, they cannot do what they will, but they are to follow and 
purſue, their directions by the Statute, they have not an abſolute power, but they 
are bounded, and are to p2oceed, accozding to the rules ot Law, (this being contrary 
to thecommon opinion, that they may do what they will) by the Rule ofthe Court, 
Sir John Boyer was fined 200. 1. foz his ignozante, 'othrrwiſe foz this ſo great an 
offenc2, pe deſerved to have been fined 5006/4. and to be impaiſoned till he pay his ine. 


Nota, That at another time, this matter was moved again, Mathews and Ro- 
binſon, Two other of the Commiſsioners being pꝛelent in Court. Coke cbief Juſt, 
demanded of them, whether they might tare and rate whole Townſhips, oz no: 
they antwered, that as they conceived;'thty migbt ſo do. Coke, You cannot ſo 
do, but this is to be done ſeverallp (S) -tvery many7ebery inpabttant, by þimſelf, 
and this pzopoztionably ; and ſo it path been adjudged; and adviſed them to E 
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the Statute of 27. E. 3. cap, 1. Raſtal Title, Proviſon, & Premunire, fol. 326 placito. 27 E. 3. cap. 
3- and to obſerve the danger, which happeneth to thoſe, which do ſue in any other ** *© 

Court, to defeat, oz impeach the Judgments given in the Kings Court, complaint 

was made unto Sigiſmund the Emperour, of offences in the Clergy the which 

were confeffed, and a Biſhop did then requeſt him to begin with the Minorices ; be an: — 

ſwered bim again, we will begin with the majorites; ſo the Sheriff hath here re- —— 

turned unto us the minorites, but we will have the ma jorites alſo; pou by your Com- 

milston, cannot reſtrain any man from having the pzivilege of the Common Law 

Mattes and Robinſon pzeſent, confeſſed the Warrant , and that they put their 

hands unto it, tgnozantly , and therefoze pzayed the favour of the Court, Dod- 

deridge Juſtice, we may confider this in your fines: pou have here pzoceeded 

againit the Law; foz the ſtatute is, that every man ſhall be particularly afſ:fed, 

and pou cannot do this upon whole Townſhips ; foz then pou map charge one 

man with the whole fine, as here you have done. Coke, the aſſeſſment ought to be 

ſeverally upon all ; and ſo it is adjudged tn Rookes Caſe, 5. pars. fol. 99, & 100, 

Dodderidge. Juſtitia non novit patrem, nec matrem, nec ſorotem, ſolam veritatem Coke 5. pars f: 

inſpicit jultitia theſe which are pzeſent, are to be committed. Curia, as foz their J. C Ct. 

fines, we will be adviſed of them» ( 


Nota, That Sir Anthony Mildmay, one of the Commiſsioners abſented bimſelf 
upon pꝛetended ſickneſs, Coke in 37, H. 6. a Precipe quod reddat was bzought againſt 
one, Judgment given againſt him by default, ſickneſs will not excuſe bim, ſo pere, 
this ſhall not excuſe Sir Anthony Mildmay, but if he will not come into Court, an $3 H.6. 
Indictment ſhall be dzawn againſt him, upon the Statute of 27. E. 3, capite 1 
foz that this is an offence without Wzeſident, foz the Commiſsioners to commit one | — 
to Pziſon, without Baile, oz mainpzice, untill pe do releaſe a Judgment given-foz 112 
bim in this Court, the whole Court agred in this. * 
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TER MIN. PASCH. 
12 Fac. B. R. 


by Hill Plaintiff, againſt Hanks 
Defendant. 


Entred Paſch. 1 1. Fac. B. R. 
Nott. 143. 


FN an Action upon the caſe, foz a Trobet and converſion of An Action 

bis Goods, of ſuch a quantity of cozn 3 the Defendant „Pon the caſe 
2 pleads, and juſtifies the taking, at ſuch a place (S.) at = —— 

Lichfield, 8& Bell-man there by the cuſtom, to take out of Gon. 1 Ro. 

every bag bolding a buſhel, and no moze, apint, and if 2. 1. | 

q it hold moze; then a quart; and ſhews that be was cho- Ro. Abr. 

den Bell-man , and tempote quo he did take the ſame, 3.6 No. 

A as by the cuſtom it belonged to him fo to do, andlays the 2. iaſt 227. 

; taking in one place, by the Cuſtom, and the converſion in . 

another place, and io juſtifies, upon this Plea the Plaintiff demurrs in Law: It 

was urged tog the Plantiff by Welton and Dayenpott, that the Plea was not god: 

The: queſtions are thzee. Two touching the foam of che Plea. And the 

third, Touching the validity of the cuſtom, os it ts pleaded, 1. The Plaintiff 

declares upon a Trover and converſion of his gods, at ſuch a place the Defendant 

juſtifies the taking as Bell- man; his Plea bere, is no moze than the general Aue, 

and this appears by 9 H. 6. fol. I1.,2. in Treſpaſs, faz bzeaking-his Cloſe, and 5 x. 6. f. 11.2 
carrying away of twenty Load of Timber; the Defendant, as to the bzeaking of 

the Cloſe, pleaded, that the Plaintiff leaſed the ſame to him at will, by fozce of 

— — and as to the carrying away of the twenty load of Timber, he 

pleads that one A. was ſeiſed of the twenty load of Timber, and of the Cloſe, 

made B. his Executour, anddped; and that B. did giv? him the twenty load of Tim- 

ber, and takes a Traverſe, abſque hoc, that be did take away any of the Plain- 

tif's Timber; this there adjudged to be moze than the general Iſſue, and with 

this agrees, 22 H. 6. fol.36, and 33. H. 6 fol. 56. Second point, that be ought 22 Hl. 6.f. 36. 
bere to have traverſed the place of the raking, it appears 19. H. 6. fol. 48. that 33 Ul. 6. f.55. 
tranſitozy matters may be laid where the party will, with this agrees 32 H. 6. _ 48. 
fol. 1. 8 H. 6. fol. 10 & 14 H. 6. fol. 28. 3. As to the Cuſtom here pleaded, the — g 

not 
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| Old Book of 
Entries fol. 3. 


Kc. 


6& 75E.6.&c. 


—— _ — 


is not good, being againſt the Law. 1. In reſpect of the party who ought to pay 
this, and ſo the ſame is unreaſonable ; his Difice is to [wp the Market, and 
to repaic the Streets and fo this he is to have as befozetoexpreſſed, and this to 
bave whether the partp do ſell oz not, and therefoze this cuſtem is unreaſonable, 
and againſt the Law : Aldo in the Plea, it was urged, that the ſame was god, 
this being ina Trover and Converſion, and the Defendant by bis Plea entitles 
btmſelf, and ſpews, that elegerunt quendam officiarium, but doth not ſpew, that 
ſuch a one to be ſo elected, was an ancient Dfficer 3 as touching this, ſ& the Tid 
Book of Entries, fol. 3. b. in tic. Action upon the Caſe, the pleading of the 
Cuſtom foz Gzanage 3 be pleads here, Quod debito modo electus, but doth not 
ſyew how, (S) By the Bailiffs and Citizens, 6 & 7 E. 6. Dyer fol. 80. placit. 
60, Cuttodiam parci de Stowe, granted unto one, woch a Fe of 3 J. out of 
the Kents, Jſfues and Pzofits.of the Manz ot Stowe, be glightito ſhew foz what 
cauſe be was to habe this Fe; ſo here in this Caſe, be ought to have ſyewed that 
be was to have this ratione othcij, but this ht path not here ſo ſyewed: Jehu Webs, 
Caſe, Coke 8 pars, fol 46, 47, touching this, 8 E. 3. fol. 55, 56. there cited, 
the Caſe of the Beadle of a Pundzed, lat ione inde, he here ſaith, pro labore ſao, 
to have this: Foz the Defendant it was urged bp Coventry, and George Croke, 
in anſwer to the ther matters moved. 1. Whether this be a god Cuſtoms not, 
2. Whether any Traverſe ought pere to have ben, And 3+ Whether this. Plea 
pere doth amount unto a No: Goty, oz not. 1. That this is a god Cuſtom, 
and whether the party ſells, o2 not Tells, this is not matertal, be is to haue his duty 


9 H. 5. f. 48. ag an Officer; and this warcanted by 9 H. 6. fol. 45. in the Caſe of Tole, god 


c. 


3 Z. 3. fol. 3. 


by ſpectal Cuſtom, although be doth noc ſell; and 21 H. 7. fol. 16. a. & 18 Elz. 
Dyer fol. 352. placuo 27, the Cuſtom foꝝ Gzanage, and it the Cuſtom be god 
in thele Caſes, why not god pere in this Caſe now in queſtion, being of the lihe 
quality. 2. Touching the Traverſe, the Court at the firſt have ober-ruled this, 
that no Traverſe here needs to be, and that the Converſion is the point of the Acti- 
on not the Trover z here the Defendant hath well juſtified the taking and that by 
a Cuſtomary Intekeſt to himſelf verived, 3. Wherher this Þlea pere amounts to 
the General Jſue, oz not: As to this, the ſpectal Plea-bere is good, and here 
neds no Traverſe to be taken: in a Trober and Converſion, tt is not requiſite to 
thew chat they were the Þlaintiffscods, at ide time of the converſion; pere it is 
laid, that they were the Plaintiffs goods, it is ſufficient foz the Defendant to confeſs, 
that once there was a pzoperty in the Plaintiff; this may be reſembled to the caſe in 
5 E. 3. tol. 3. in a Replevin bzought' againſt ont, foz ten caſt of Herrings, the 
Defendant ſhews that they were caſt upon his Land by the Sea, and that be hath 


14 Eliz. Dy- Wreck, and ſo Juſtifics the taking, and this ruled to be a geod Plea, 14 E112. fol, 
er, fol. 307. 307, the Caſe of Fines : Jn an Action upon the Caſe foz a Pauk, tþeDefendant 


pleads, that after the Pauk was loſt, the ſame came firſt to the hands of one Jcffe- 
ries, who ſold rhe came to one R wley, who gave it to the Defendant, adjudged the 
Plea in Bar ſufficient againſt the Plaintiff; fo here the Þ-fendant confeſſerh that 
theſe were the gods of the Plaintiff, but ſhews how they came to bim: As to the 
exception taken, becauſe he doth not ſhew that this was an ancient office; this he ought: 


not to do as this Caſe is, foz the taking is not here laid to be, rat one office, but by 


reaſon of the cuſtom; the Defendant doth not claim this here rat one Officiz, but by 
cuſtom. In the caſes befoze remembzed, there the claim was ratione off- 
ci: and therefoze it ought there to be averred, that ie ſame was an anciegt of-: 
fice, but pere the Belman is ſhewed to be an officer, removeable at the will M the 
Citizens, and this is bere alledged to be the Cuſtom of the place; and this is not 
as an office, neither is be bere a permanent officer, but as the Scauenger; be 
doth not juſiifie here as an cfficer, as racione ce) to habe ſo much, but by rea- 
fon of the Cuſtom, he is to have it, the Dekfendant pere hath pleaded moze than 
be neded to have done; foz if pe bad ſaid, debito modo Electus, this pleading 
had ben god, here a god iſſue might have bæn taken, that he was not Beiman, 
ſo that here is a god plea, and Juſtification, and the Plaintiff had no cauſe to de⸗ 
murr 3 


— 
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mur; and ſo judgement ought to be given oz tht Defendant. Coke chief Ju- 
ftice, expertence: hath made this matter clear, that the taking is Local, but 
the converſton is framitozps tiestter and withour anp colour if the cuftome here 
be gded, be map then take, und eonbert wheres be will; converſion-is the point , 
and rhe trover is but the indutement to the attion pe ſheweth here, that he har 
not converted the goods of the Plaintiff; but his vwn-pzoper goods when pe 
tonveys to bimſAf a'p2zopertie, and after converts; if this cuſtome path u rea- 
tonable tommencement, this is not then to be defeated, they which do repair Bziv- 
ges, and Cawſeys, map bave toll by pzeſtripon;-and Co foz murage, and pon⸗ 
tage, e King may grant by bis Aeners patents, o a charge, and impoſt- 
rton laid, but this ought to be pro'b6no publics, and aſo-pzopeationable ;' und (6 


is 3 E. 3. if foz murage, oz pontage, to habe an impoſttion, aſſeſſed upon the ſub- 3 E. 3. 


jerts; ' becauſe they habe the benefit of it © and in pleading of it we beſt way is to 
fay ſo, Conſuetudo villz 3 and not to lay this by way ok pzeſtription, but by wap 


of cuſtome, the office of a Belman is removeaVle;'by 27. liber alfiac 3 if one col» 27 Aſſiſar. 


lect money, foz u tax of a Town, be ts to be indicted, fox not Imploping of it to 
rhe publick uſe, to pere in this caſe; if pe gatpets this, and both not perfozm 
with it, what he ougÞþt to doe, on his part, be ought to be indiced tog tr, and this 
clear, and ſo # is in the cal? of all treaſarers of Counties ;-if they do not 


fituttion ot Students, ſuch arguments, being to them 3 


mature deltberation determined, and ſuits ended, and ſv by theſe argumente the 
certainty of tie Law, well 'known, and certainty in all things, is the Pothrt of re- 
poſe and theſe ate the thzee-cauſes of ſolemn Arguments by the Judges : Us to 
the Caſe here now in queſtton, bere is a cuſtom alledged, and this with a confldera 


2 


tion, (S.) The Bell⸗ man to look unto the and the paving of the Streets, 


and koz this his fo doing, be claims to have of every Bag of Cozn, if ft contains _ 


a Buch. 1, then to haue a pint, and if moze, then a quart, and this be claims to 
have by the Cuffvin there uſed: As to the Boby of this Cuſtom, it is a bery plain 
care, that this Ciifiom pere is a good Custom, and the Plaintiff here be bis 


Demurter bath confeſſed the cuſtom, and this is alto pere lafd, ro be fo uſed, time 18 Eliz. 2. 


don, 


out of mind, the tale in 18 EZ. Dyer. fol. 352, the Cuſtome for Grange in Lon- Pyer fo. 332. 
Ce 
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don, claimes to have the twentieth part. Liechfield the Sixtieth part, and whether 
(ell 02 not (cli 3 without all queſtions this is good, by the cuſtome; the great matter 
here in this caſe is, whether the plea of the Defendant amounts unto the generall 
iſſue gf Non culp. o2 not, clearly the Plaintiff ought to have the pzeperty; when the 
converſion is laid to be, and it is a plain caſe, that the pzoperty doth remaine, not- 
withſtanding the Trover, the wozds in the Action, upon the caſe foz.a Tro- 
ver, are, & ipſe ſciens bona & catalla, to be the Plaintiffs, in uſum ſuum 
proprium convertit , & diſpoſuit; this is the point, and this Caſe here varpes 
from the caſes which» we have adjudged here befoze ; the queſtion in Law here is, 
whether this Cuſtome here pleaded, be good, oz not; the Jurozs will fyew very 
little favour to theſe- cuſtomes-foz. tolles; but the Kule is, ad quæſlionem facti 
non reſpondebat jutiſperitus, ad qua ſtionem juris, non juratores; this was Shut- 
tleworths caſe, a Woman being poſſeſſed of certain goods, loft ibem, afierwards 
the. took Sbuttleworth to husband, who with his Wife, bzought a Trover, and 
converſion foz theſe goods; upon this Declaration , the Defendant demurred in 
law, the pzoperty which the wife fozmerly had, by her taking of Sbutilewotth to 
busband, was now veſied' in him by the Law, and then pe could not joyn his 
Mike with bim in the action, and foz thts cauſe it was adudged againſt Shuctle- 
worth the Plaintiffe, who. was-a great Lawyer, jopned his with him, in the 
action, which be ought not to have done z and the Declaration heing bzougpt unto 
him (in other names) foz bis advice therein, he himſelf deew the demurrer to the 
Declaration, becauſe he joyned bis Wife with him, in the Declaration, there.is a 
P2overbiall ſpeech, From the Devill, the Dugchy, and Dunnington fee , A pzap 
thee good Lozd, deliver me (Dunnington fee) where many extoztions were, uſed, 
A am very clear of opinton, that the cuſtome here is good, and it is alſo the moze rea» 
ſonable, becauſe it is here in his plea expꝛeſſed, that be bad paved the 2 if 
the cuſtom be good, then the taking is good, and if the taking bere be good, then bp 
this the pzoperty is in him, and not in the Plaintiff, and ſo no-Trover to be baought 
by him. Dodderidge, the Cuſtome pere: is good, the pzoperty is not altered by the 
taking, and this was one Mactins caſe here, the opinion of Popham ctuef Juſtice, 
and of the Court, where one took a load of Bap, of anothers, and mingled the came 
with his own Pap, and the Court inclined, that pe might take as much again pze- 
ſently. Croke and Haughton Juſtices, ſo was there another caſe here, one did tate 
the cozne of another, and mingled the ſame with his own cozn the other map pꝛe⸗ 

ſently take his own cozn again, becauſe this was ſo done, of his own w2ong,, and it 
was pleaded, that he took moſt of his own cozn again. Coke, J do ſemewbar 
doubt of this caſe, foz he cannot take his cozn in Withernam, and be cannot doe 
w2ong, becauſe the other bath done wzong. As to the exceptions taken to the plea 
in barre. 1. Becauſe it is not ſhewed, that they were ſeiſed in fee of the Pannoz, 
at the time of the election; as to this, the ſame is ſhewed, very apparently, foz it is 
ſhewed, that they, their pzedeceſſozs, and all thoſe, whoſe eſtate they habe in the Man 
noz, habe uſed to elect, this is good, ard ſufficient, Dodderidge , In 7 H. 3. fol. 
3. an Action of treſpaſſe bzought, foz cutting down, and carrying awap of certain 
trees; the Defendant pleads, that long time befoze, &c. I. S. was ſeiſed of the 
place where, and of this enfeoffed the Plaintiffe, to the uſe of one Alice, by fozce 
whereof Alice was ſeiſed , and did give the trees to the Defendant, by fozce of 
which gift, be did cut down the trees, and carrted them awap. It is there ſaid, 

that though be ſpews, that the Plaintiffe was once ſeiſed, to the uſe of Alice; this 

ſhall not be intended Co fi{ll to continue, unleſſe it be ſo ſhewed; and therefoze, it is 

there held by the Court, that be ougbt to ſay, that at the time of the gift, the Plain⸗ 

tiffe wag ſeiled to the uſe of Alice, and ſo it ts there held, that if one alledges a feoff- 
ment, he is to ſay, that the feoffer was ſeiſed, at the time of the feoffment, and ſo of 
a grant of a reverſion, that be had this, at the time of the grant, and ſo in the 
pleading of an Attoznment,that he was tenant at the time of the Attoznment,and ſo 
ofa grantof goods, that be pad them at the time of the grant. Cake, A mT it 
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be g to a common intent, this is ſufficient,to ſap here, tpat this is not an ancient 
— hw Ka; it is ſi rg rb and. befoze the treſpatle 3 they, their Pzedecec: 
4 . ＋ all * whole eltate they have, habe uſed to elect ſuch an Dfficer, this is 
1 han and duelp elected; this is matter ſufficient 

— . — 5 thus elected by the Bailiffs; and it is laid in facto, that 
be was Bel-man, Len, per ptædictos B illivos, & cives, this is clearly good, and it 
had been likewiſe good, if he ſaid that be toas Bell-man foz the time being, ge- 
nerally, this the Cuſtome; and he needs not to ſhew , how pe was elected, ſo in 
caſe of mae, a Biſhop, not to ſhew how elected; but here it is, that he was 
Bal Ballivos, & vet, and this makes the matter of his — 


—— the time of the ring: e intent is good, — 
clacations, there ought to be a certain common intent. Eſtoppells are to be certatn - 
to every. intent; here þe was a Bell-man er prædictos Ballivos, this Bar 
pere is good and ſufficient. ae all agree in this, the Barre to be no moze then a 
Non culp. it reſts here, upon the taking, if the cuſtom be good; but the Countrey 
Jurozs wil] not find foz the Cuſtome, Croke, the point and queſiton here is, whe 2: 
Ther toe cltom er ere laid, be gobd, oz not? whether there be any faiſttie in the plea, 
ſo, wen the beft way had been, to travers this, but if it be inſufficient, in the 
on of pleading, then to demurre upon it; here the cuſtome, as it is laid, is good, 
and bete is alſo quid pro quo, and ſo by this the ſame ts reaſonable, and the Lay gents. 
have no knowledge of this; bere the Plaintiffe yad no cauſe” to demurre, but 
this be hath confeſſed all, and ſo Judgement ought to be given againſt bim. Dod- 3. 
deridge. 3. Exceptions babe been taken to the Bar. 1. Foz not alledging, that they 
were Ceifed of the ſaid Panoz, at the time of the ElMtion, if not, then they had 
no power, to make the Election, and fo the plea not good; the Plea in Barre here ts 
good, this notwithſtanding, it is here ſhewed, that they were ſeiſed in fee of the 
ſaid Panoz, and that they, and all their Pzedeceſſozs have uſed to elect, and they be- 
ing ſo ſeiſed, rempore quo, the pleading here is good, foz when once be alledges 
ſeiſin in them of an eſtate of inheritance, by the intendment of Law, this ſhall be 
ſald, ſtill to haue continuance, if the contrary be not ſhewed, by the other ſide, to this 
1 H. 7. fol. 3. but hert᷑ the Defendant y N teitin, both 7 Kl. 7. fol. 3. 
and after the election, and ſo the Plea is exception;'that the ele» 
{ad is not welk pleaded, ; the prevng is is quod aebi mod electus, this is 
plraded ; 3 £02 that debito modo eleRiis, this goeth not onely to the fozm of the 


Na ae to A power of the Electozs,' power they conld not haue, 
if ther b t feiſed of the Panoz, at the tit electton; and this matter 
wilt bing the election it felf into duden; ; pere it is in caſe of a Barre, and if the 


ſame be good to a common intent, this is Spots, they. ave a fee-imple wp 
intendment, & debito modo electas, goeth' to Electozs, and 
good, as to the other matter, becauſe he doth ſay; that be took ft, ratione offi- 
Rd, is ſaid, that he took the ſame, ratione inde and this is good, as to the laſt 
5 is very plain, that he hath a pzoperty, in the con by him thus taken, he 
is then convert the ſame, and be bath here a piif the tukng be lawful, 
and ik the cuſtom here be good, thenis the taking. la and the converfion juſtify: 
able, and ſo in this caſe; yere is a good Barre N the Cuſtom good, and rh; 
raking, and converſion juſtifpable, and Judgement: gtven agrinf he the bar 
Hzughon, the barret here is good, though 0 bevy bd org ſap, if was antiqua villa, 4. 
if ſo-uſed, this exception not 'matertall; foz it canndt be time out of mind ſo uſed, un⸗ 
leſs 'that the Town. Had been of to long continuance” pere, if fo uf?d time out wt if 
mind, to have a Beil man elected, he needs not to ſhew, the manner pow, as ſhe 
manner of the Conſecr#fion of a Biſhop. needs not to be thewed ; bur concurrenti- 
bus his, & debito modo, this is good, and ſufficient, and be needs not to ſhew the 
. 7 manner 
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manner and Circumſtances of the election, as to the point of ſeifin, be yath ſhewed 
this very plainly, and ſufficiently 5 this is very well alledged z the moſt material ex- 
ception is, becauſe that ye doth not ſhew here the taking to be ratione officii, be ha⸗ 
ving this here, as an Dfficer, but he ſhews pere, that time out of mind, ſuch a Bell- 
man hath uſed to ſweep, and to pave the ſtreet ; and in conſideratione inde, & pro 
labore ſuo, he was to have ſo much, and this being fo ſhewed by bim, doth amount 
unto as much, as if he had ſaid, pe took this ratione offici', foz of neceſſity, the 
ſame ought to be ſo taken by him, As to the pleading alſo, pe is not to plead 
Non culp. if the matter may pꝛobe doubftull to the ; ury 3 but to plead a ſpecial 
Plea; otherwiſe it is, where the matter is plain and familiar to the Jury, and well 
known unto them, as to a ſeiſin, and a dying ſeiſed, pere the Plea in Barre is good, 
and the matter well pleaded, the Cuſtome good, and fo Judgement to be given foz 
the Defendant. Coke, as to the exception, foz omitting (ratione officii) this hath 
been well anſwered , bere when be ſheweth, the Bell⸗man to take fo much, he 
ſyeweth that be was elected Tell-man, & pro labore ſuo, took to much, and not r- 
tione officii, he is to pave, and to ſwep, and to be the Cryer ; theſe are the titles 
of the Zeli-man,. As to Pzeſcription , and Euſtome, this difference is to be ob- 
ferved; a Pzeſcription ought to ſtand upon reaſon; but a Cuſtome cannot have 
commencement , but by Parliament, and not by grant, as Burrough Engliſh, and 
Gavelkindec, no reaſon being to maintain theſe, but onely by Act of Parliament, 
Tudgen:ene And fo the whole Court clear of opinion, that the Barre was good, and ſo like⸗ 
for the De- wiſe the Cuſtome pere; and ſo by the Rule of the Court, Judgement was given 
ſendant, 5. foz the Defendant and ſo entred, quod querens Nil capiat per Billam. 


Murrey Plaintiff, againſt — 
Defendant. 


Action upon 12 an Action upon the caſe foz fcandalous wozds, upon Non culp. pleaded, a ver · 
the caſe tor I dict was found foz the Plaintifie, Jt was moved fox the Defendant, in Arreſt of 
words, Judgement, that of weeds are not actionable, the wozds were theſe, ſpoken by the 
| Defendant to the Plaintiff (S) thou art a Knave, and haſt lald in walt to kill me, 

and haſt hired one Wilkinſon ta ktll me. Coke and Haughton, theſe wozds are not 
actionable, foz ber? was onelp an intention to doe it, infidiator is notþing 3 what 

what if he had ſaid he had killed him, and he is till living, this had been no- 

The Lady thing 3 and as foz the Lady Cockeins Cale, Cited in Allens cafe, 4 pas. fol. 16. b. 
Cockeins caſe, my Lady Cockein offered ta give poyſon to one, to kill the Childe in ver body, this 
Or. was an odious fact, but if this caſe were now to come in queſtion, J ſhould be very 
well adviſed of it; if the wozds were theſe, vou have murdered 1. S. and pet he js 

Pr. Poes caſe, Iibing, theſe woꝛds are not actionable, and ſo was Doctor Poes caſe ; Bou would 
pave killed me, and we all over:ruled thece wozds, not to be actionable in the C B. 

another caſe was remembzed, Pe ſet upon me to rob me, in the higd⸗ way, and 

had done it, had not my Yozſe the better eſcaped with me. Coke & Haughton , 

here was an act laid to be done, and ſo foz thts cauſe, the woꝛds were actionable, but 

otherwiſe it is in this pzincipal caſe here, where there is no act laid to be done, but 

onely an intent, and the purpoſe, oz intent of a man, without any att by bim done, 

is not puniſhable by the Law, and ſo in this pzincipal caſe, here being orely an 

judgment Intent, but no act done, in purſuing thereof; and there foze clearly, theſe woꝛds are 
quod querens not actionable, and accozdingly , the Mule of the Court was, Quod querens Nil 


Nil capiat iat r ; L 
Bi, KT capiat per Biliam 


Penſon 


— — 
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Penſon Plaintift , againſt Cartwright 
Defendant. 


I 


KN a P2obtbition to the Court of Requeſts , moved by Whitlock, foz that they a prohibiti- 
are not there co meddle with, oz determine matters of Legacies ; bere a man by on to the 


bis Mill in waiting, did deviſe a certain Legacy in money, and pe afterwards ſaid Court of Re- 


to his Executo2s, J have by my Will given ſuch particular Legacies, and A would 
have you to encreaſe the ſame, to ſuch a ſumme; this in the Civil Law, is termed 


2 Cr. 343. 
3 


31 


chief Juſtice. the Parſon de Salt Aſhes caſe, in 2 H. 4. fol. 10. a good caſe to this , fl. 4. fol. 
purpoſez a Prohibition out of this Court there granted, this Court takes Con- 10, Gr. 


nuſancs of the 2oceedings in all other inferioz Courts, and will grant a Pzohi- 


bitton , if they do encroach one upon another. 8 H. 6. fol. 10. if an Ddinary will 8 Hl. 6. fol, 


ſue fog a thing, within the Dtoceſſe of another, be is to be pꝛopibtted by this Court, 
notwithſlanding they cannot here hold Plea of it, Dodderidge, if the Court there 
do erre in their decrees, we are not here to meddle with this. 2 H. 4. fol. 10. is a 
very good cafe, the Popes Legate, not to exerciſe any authozity here, there is men⸗ 
tion made of a Duplicate. Jt is to be conſidered, whether oz no we pzobt- 
bite them in the Court of Kequeſts, foz holding plea there, fog a L Coke, 
we may- very well doe thts here, if they of this ought not to hold plea there, notwith- 
ſtanding that we cannot here hold plea of it; the King map examine, and refozme 
their Detrees there, ſicut ferrum, acuit, ferrum, fic homo bominem; and we here 
map well pzohibite other Courts, from holding of plea, of ſuch things, of which 
we here cannot hold any plea; and as touching this, if the County Court, oz Court 
Baron do hold plea, of a'matter, being above 40 s. we may here pzobibite them, 
though we cannot of this hold plea pere, as to the duplicate in 2 H. 4. this is onelp 
a Duplicate power, we here are to take Conuſance of all other inferioz Courts. 
Dodderidge, it is to be conſidered, whether taz this Legacy, there be any remedy to 
be bad in the Sptritual Court, Croke, it thep will encroach upon the Juriſdiction 
of other Courts, and ſo will by this dzaw the matter, ad aliud examen; we are here 
to cozrect this, foz that this Court pere cozrects all errozs, and p2oceedings, inother 
inkerioz Courts, Coke, if a Codicit be by wozd, they in the Spiritual Court are 
to compel them, to add this unto the Will ; if any ordinary remedy be to be had, foz 
this ſpectal kind o Legacy, they are not then to hold any plea of it, quæſtio juris, 
to be tried by the Judges, a quæſtio fag, by the Jury, and by their Judgment there, 
they will dzaw the matter, ad aliad eXameo. See the Statute of 4 H. 4. capite 23, 
a good Statute foz this, the Court clear of opinion, that nothing is there to be de: 
termined, if by any means the ſame mayp-be ended by the Common Law, by the rule 
of the Court, a Pzohibition was granted, 


Nota, by Coke chief Juſt. in caſe of Þziviledge, if one bath the Þziviledge of this 


10. 


2 H. 4. fol. 
10. 


Statute 4 H. 


None 
granted. 


Nota caſe of 


tourt, be is not to be ſued in any other court, but he is onelp here to be ſued in Cuſto- Priviledge. 
dia mariſcalli, and ſo ik an Attoznep of this Court be ſued by the book of 1 H. 7. f. 12. 1 H. 9. fol. 


an Attoznepſue by til in B. R. the bill to abate, betauſe that no Attozney is there of 


retoꝛd, of his attendance neceſſary, otherwiſe it is in the C. B. foz there, be which is 
Attozney of reco2d, ſhall have p2iviledge to plead by bill. But it appears by the 
Kecozds in the Tower, befoze the time of King H. 7. that Attozneps pete of 


12. 


Recorda Tur- 
thts 7is, before 


Court, were of Recozd ; An Attoznep here, was then called Clericus, our Aftoz- K. Kl. 7. 


neys 
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neys here, are not to be ſued in any other Court, and it appears by the Roule of 
12 H. 3. in the Tower, that in every terme, Kolls were here made of Warrants of 
Attozneps, and it appears by 31 H. 6. that if any one be committed, by any of the 
Judges of this Court, and being ſo in Cuſtodia mariſoalli, anp one map now com- 
mence a ſute againſt him, being thus in Cuſtodia. Man Secundary infozmed the 
Court, that he had examined the Recoꝛds in the Tower, and that they were ſo, as 
befoze 1s remembzed, X 8 


The KING, againſt \ Cramlington. 


An Indict- Bein Indicted foz a Keſcoug; Davenport took exceptidus-to quaſh the ſame, 
— gs 1. To the return of ihe reſcous, which ought to be as certain as a Declara- 
= tion, it wants theſe wozds, vi & armis, oz manu forti, this Writ alſo varies from 

2 Cr. 287. all the Pꝛeſidents: alſo the place where the reſrous was made, ought to be expzeſly 
345+ 473- and certainly ſhewed, which is not here done, and this is not to be taken by intend- 
ment. Coke, where the Arreſt was, there was alſo the refcous done, and this 

by intendment to be ſo; and this ought not to be ſo tertalniy laid, that the reſcous 

was made, ibidem: alſo it is good pere, without vi, & armis, in the Writ of Re- 

Regiſter. Ccous in the Regilter, there is vic armis, but here the Indictmeut is good without 
it. Dodderidge, this wozd, Reſcuiſit, implies this to be done with fozce ; the Court 

Indictment Elear of opinion, that this Jodictment of Keſcous was good, and the partie en- 


good, c. dicted by the Court, was fyned-foz the ſame, 


Henry Vale Plaintiffe, againſt 
Field and Wilkinſon. 
Defendants. 


An Ejeione . Action ok Treſpaſſe, and ejectment, bzought by Vale the Leſſee pf Robert 
firme. Arden, tryed at the Barre by a Jury of Warwickſhire, foz the triall of the little 
of the Panoz of Parkehall, in the County of Warwick, Robert Arden being ſeiſ⸗ 

2 Cr. 340. kd of the Panoz of Parkhall made a Leaſe Vale the Plaintiffe, foz triall of bis 
__ ray title, the Defendants clapmed under a l made by Sir Robert Darcy, upon 
520, opening of the evidence to the Jury, the caſe appeared to be this, that Edward 
Arden, being ſeiſed in fe, of the Panoz.of Parkhall, in conſideration of the mar · 

riage of Robert Arden his ſon , and hetr apparent with the daughter of Juſtice 

Corber, and of 1200. l. given and paid foz a marriage poztton by bis Jndenture, did 

Covenant to ſtand ſeiſed of the ſaid Panoz, to the uſe of himſelf foz life, and after- 

wards to the uſe of his Wife, foz life, fo long, as ſhe ſhall live Cole and unmarried , 

and afterwards. to the uſe of the ſaid Robert Arden, and his Wife, and of the heirs 

of his body begotten; after this, the ſaid Edward Arden was Attainted , and bis 

Lands fozfetted to the Ring; and the title of Darcy was as a Patontee of the King, 

upon the evidence, ſeveral queſtions did ariſe, the chief ion was, whether the 

Land now in queſtion, and whereof the leaſe was made to the Plaintiff, was parcell 

oz not parcell, of the Panoz of Parkhall, if not parcell, then the ſame belongs to 

Sir Robert Darcy, who bath all the other Lands, by Patent, but onely the Pang 
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of Parkball. Coke chief juſtice, by the Book of 43 E. 3. it᷑ a villein be a Leaſſee, foz 43 E. 3. 
the life of another, the Load enters, it ts there Helv, tyat the Lozd ſhall not be pu- 
nifyed in an Action of waſt, foz waſi by bim done, but the Law is otherwiſe, that 
he ſhall be puniſhed, foz waſt, fo ſhall an occupant be, as it hath been adjudged; ſo 
if tenant, pur auter vie, be attainted,. the King grants this to another, the Gzan- 
tee wall be puniſhed in walt, and yet he comes inn the poll; and ſo of theLozdof a. 
villein, and an occupant ; afierwards the Jury gave a verdict foz the Plaintiffe, the 
Lefſee of Arden. Jt was then moved foz the Defendant, in Arreſt of Judgement, 
that the venire facias here was not well awarded. And foz this, the caſe was, the 
leaſe was made, apud Cud worth, of the Land tying in parochia de Cudworth pt. 
dict. the venite facias was, de Vicineto parochiz de Cudworth. At was urged that 
this was a mis trpall, and the venite facias here not well awarded, the Leaſe was 
made at Cudworth, this to be tried by a vemre facias of the ſame Pariſh, which 
lies in Cudworth onely, At was anſwered, that pete is no miſ-tryall, but the v2o1- | 
re facias here was well awarded, (pradicta) here is ſuch an averment , as that of 
neceſſity, it muſt be ſo taken, that Cudworth the town, and Cudworth the partſh is 
all one, and if fo, then be the venice faci:s of the one, oz of the orher, it ſhall be good; 
but if the Partſh be of a larger continent then the town, then otherwile it will be. 
Mich. 43 & 44 Eliz. B. R. between Wright and Whittington. In an Ejectione Mich. 43,44- 
firme, the leaſe there, whereupon the Tryall was had, was made: apud Abington , Elk. B. R. He. 
of Land lying in Burgo de Abington predict. the vemre. facias was, de vicineto 
burgi, de Abington prædict. and this tryall affirmed be good, and the ve- 
nire facias to be well awarded, foz (prædict.) makes this,W intendment of Law, to 
be all one, Another like caſe there was, pere a leaſe made of a houſe called Dogetts, 
and of Land at Denham, in parochia de Denham praædict. the venire tacias was, The caſe of 
de D:nham, erroz bzought, and aſſigned foz erroz, becauſe the venire facias was Denham. 
not De parochia de Denham, but reſolved, that Denham, & parochia de Den- 
bam przdi&. the ſame is all ons by intendment ot Law, and good. the.oge wap oz 
the other. Denham, there the Town, and ſo here, Coke, the pra dict. here makes 
this all one, Cudworth the Town, and Cudworth the Pariſh, in the Declarg- 
tion here , it is not in parochia, generally, but with a prædict. the venice facias 
here De parochia generally is good. At another time, tpis matter was moved a- 
gain, Coke, miſera ſervitus ubi jus eſt ſervus, there is no miſ-tryal pere, but the 
ver ite facias was well awarded, and no Judgement befoze given will any wapes 
croſſe this; a Caſe there was in the C. B. a man was bound to pay ſo much money, 
in the South-pozch of the Pariſh Church of D. he pleads papment of this in 
the South-pozch, of the Pariſh Church of D. and doth not tap in the Pariſh of 
D. but of D. prædict. the venire facias was De parochia Eccleſiæ parochialis de 
D. if a town be laid to be in a Parich, there the venire facias to be of the Town, 
not of the Pariſh, this is a ſure maxime to be obſerved, that the venire facias is al- 
ways to be, from that place, which is moſt certain, and a town is moze certain then 
a Pariſh, which may contain divers Towns. A Precipe quod reddat, de manerio 
de Dale, the venire tacias fyall be de Dale, becauſe a Panoz may extend it ſzIf 
further, and to generall, it ſhall be dzawn here to a moze particular place in Cud- 
worth, which is to be intended the Town, che whole Court, agreed herein, and 
that it is not here to be intended (as it was objected) that there were moze towns in 
this Parity, unleſſe the ſame be ſo ſhewed to be by the other fide, and we are here 
to judge upon the recozd, which pzoves the Town and the Pariſh to be one, and 
this is aiſo after a verdict. Coke, J have viewed all the Pzeſidents, and none of 
them doth impugne this, and moze Towns ſhall not be intended; and if the yenire 
facias here was of the town, 02 Pariſh; this good both wayes. Dodderidge, if no 
other Town be in the Pariſh, then both of them are of one, and the ſame extent. 
Croke Juſtice, if by ,any thing it appears to us, pat there were divers Towns, 
this would then be material , but no ſuch matter here appears; bere was 
no , mif-trya!l, but the venire facias was well awarded. Haughton , the 
0 vemre 


— — —_ A — 


——O— 
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venire facias pere v well awarded, upon the reaſon befoze aljedged , of the 
prædict. which is a rperial averrment, that there was but one Town kn þ: 2 
and in vommon „it wall as well be called a Parich, where t bur 
town in it, 99 where here 8 divers 1 within the ſame. odderidhe 

cafe befoze remembz bog t from'rÞþis caſe now in queſiton, thee? t 


n was ok one ne nem the 5 but pere both of them are of dur 
and the anne name a prædi erefoze to be intended to be of one und 
the kame! © The oz bf Dale 40 ale, the venite facias ig to be de Dale. 
Coke: t bath dern aid, thar the Pari yere 1 indze ſpactous then the Toton, 
if it were ſo, then che venire facias was not well awarded, but it doth not appear 
untd un to de fv, 14 the retoꝛd upon which we are to ground, and give our Judge: 
ments; fo the 2s tek ageeed cleerly in this, that pere was no mil: trpall, 
oe —— e awarded, and ſv by the rule of the Court, Iidgemrnt 


ed foz the Plaintiffe, but execution to ſtap, fill the — * becaule the 
was ſoton with cozn, and having a Decree, and 1 therefozr be 
ro 1 the ton, and ſo Execution to ftay , oneſp fo Nee Cee, till the 0 


S 3 againſt Carryer 
2 e 


A e and pen No to ne e 
g on cu 
Hen. 22 foz te Defendant wn rl wy e Court tn A 
were not actionable. ' 88 e "lr ir 
Bapkrbpr Knive. Coke, cleerly theſe wbzds are ſtandalous, and 
fox here are two nownes; and ſo if the woꝛds were, ae plenty —_— 


wel autem te fn pere ate two'nownes, otherwiſe if the wozds were, a ee 
and tu ſpoken in the adjective, there not actronable, becante there, the 
5 K bath referente to the ſubſantive ; and ſv is the difference; the whole Cou 
Judgement cleerly herein, that the wb2ds wete arttonable , upon 'the difference — 
gies fo for the mentioned, 1 ſo by the rule of the Court, Judgment was given and to entred foz 


the 
Rowland Egerton hin againſt 
Edward Egerton | 


Defendant. 


. v Court, to te them 
- ame i REESE John bee e — g 
— ; cit ered 

r ww made fo2 n Probi 


315.1 .358 
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whom, by bis Will pe bath given all bis Land, and aiſo all his perſonal eſtate, and ſo 
hereby be bath dfmþerired his right heir, and hath by this his Will, given nothing 
at all to any of his Gzandchildzen ; and that if they ſhould be ſuffered to paoced 
there, and to pꝛobe the Will, and to allow of the Came there, as a god will foz his 
perſonal Eſtate, this would then be a very great evidence, to induce the Jury, upon 
a trpal, to paſs tas theWill, they lee the ſame pzoved, and allowed of, in the 
Spiritual Court, foz a gend and this ſo done there, by way of p2ebention, and 
to p2t)udice the tral, which is after to be here in this Court; and therefoze by way 
of pzevention, of this pzejudice 2 may happen, by pzoving of this Mill there, a 
P2ohtbirion was pzayed foz the whole. It was farther ſyewed, that as to the per⸗ 
ſonal eſtate, the Daughters of Hir John Egerton, had taken Letters of Abmin 
ſtration, out of the Þ tive Court; againſt this it was objected, and ſtrongly 
urged, that this Land, ſo by this Wall, conveyed, and given, unto Edward Eger- 
ton, was onely ſuch Land, which befoze, by the, ſaid Edward Egerton, having no 
iſue,noz any heir, of * name, to inherit this, foz nameſake onely, was by him con: 
beped unto, and (efled upon, the ſaid Sic John Egerton, and his heires, but that 
this was onely fo done, upon (ſpecial truſt, and confidence, the which, accoꝛding to 
the ſaid truſt ; he had now reconveyed the ſame to him again, by this bis laſt will.) 
To this, anſwer was made, that the ſame was an abſolute convepance, without any 
truſt at all, and by this his Will, be hath not onely paſſed theſe Lands (ſo fozmerly 
conveyed.) unto him, but alſo all his other Lands, generally in any place; and ſo 
by this his Will, pe hath wholly diſinherited his right beir; if this Will do pzove 
god. Coke chief Juſtice, this is a very great Caſe, anda ſtrange, ſuch a Mill to 
be made, by a man of ſo great Wiſedom, Underſtanding, and expectence, and whoſe 
bouſe, and name, path been of ſo great,continuance, and eſtimation, foz one of pig 
Anceſtours, did marry with one of, the 4. Eſquires of the body of the Pzince, to be 
with him alwaps, in furore belli, and of whom be is lineally diſcended, and now 
by tts vis Mill, to deviſe, all bis Lands of Jnheritance, unto another, and alto all 
bis perſdnail Eſtate, and not to remember in his will any of his Childzen, but by 
this to dilinherit his right heir, and foz what cauſe he ſhould ſo do, is not known, 

to the motion now made, to have a P2zobibitton foz all, where the Mill contains 
Lands and gods; the like Caſe was betwen Egerton and Breerton, where there 
was a P2obate of the will,befoze the Pzohibition pꝛaped; this P2obate not void, but 
remains god, notwithſtanding Land be alfo contained in the Will. When A was 
Attourney Generall, there then was a Caſe of the like nature, as this caſenow here 
is, as touching a Well made, both of Land, and goods, with whom J was then of 
Counſel, and moved here foz a Pzohibition foz all, which was granted to me, which 
Caſe JI yave repozted in the Sixth pare of mp Repozts, fol. 23. Pawler, the Mar- 


* 
- 
- 


quis of Wincheſters Caſe, the eldeſt ſon of the Lozd of Wincheſter, married the 2 


Daugpter of the old Lozd Treaſurer,' he had a bife ſon, and by his WiIl, he devi ⸗ 
fed all his Lands and Perſonal Eſtate unto his baſe ſon, and foz th? P2ohibition, 
I then alledged, that be was not of found and perfect memozp, at the time of the 
making ot his Mill; and foz this cauſe J moved to habe a P2ohibitton, fox the whole, 
in regard that the will did concern Land, and the Teſtament alfo concerned gods, 
which are mixed together in the Will; and if they ſhould pzoced there, it would 
be pzejudictal unto theTrial here. Foꝛ if ye were of ſound memozy, at the making 
of the Teſtament, pe could not then be De non ſane memorie, at the time of making 
of the Mill, both of them being made at one and the ſame inſtant of time, and the 
Common Law is to determine who ſhall be ſaid to be De nen ſane memorie, at the 
time of the making of bis Mill, foz Land; and foz this cauſe the Pzobibitton to be 
generall, the which was, Una voce conceſſum; by Popham chief Juſtice, and by 
the whole Court; and afterwards to be remanded thither again, as to the perſs- 
nal eftate; alſo Mill, oz no Mill; this is to be tryed here; and by 44 E. 3. this 


is tcaverſable notwithſtanding, the Teſtament be pꝛobed there, Dodderidge Ju- 44 Z. 


Aice, this is very ſtrange, the ſute as touching the Pzobate of the Will, is there 
D depending; 


3. 
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depending, and pet befoze this be determined, they there have granted Letters ot 
Adminiſtration to the Daughters of Str Jonn Egerton, by which. att, they babe 
there, in a manner, diſallowedof the Will. Coke, we may pere well grant a Þzo: 
Hbittoti, kz borh, when both are in the Will; tvz that they there onght not to pꝛe⸗ 
bent the Þzoceedings of the Common Law z m Cafes of neceffity, rye Law Allos 
of a P2obaxe there, becauſe tpat after rhis, the Efecutours may baue an Agion, 
but not befoze,” but where a Mal doth contain in it Land, and govs, a Þ:ovibition 
tha{l not be granted here foz the whole, in the generaltp, but in ſach a ſpectail Caſe 
if it be alledged, that the party who made the Ulf, at the time of the making of it, 
was Dr non ſane memoræ; there a S call be granted koz the whole 
clearly; but otherwiſe it is in other Caſes, in the general fe that in ſome caſcs 
e Court may grant a P2ohibitton foz the whole, and in ſome” not ſo, but 
quoad the Land, and this is left to the diſcretton of the Judges; and ſo in Cales of 
neceſſity, as this Caſe now here mqueſtfonis by way of pzebentfori, of the pzobate 
of the will there, the which will be an evidence to a Jury, upvh a'tttall hereto mike 
them find foz the Will, if it be pzoved there, and affirmed to be a good Mill and £ 
1155 if this be a gad Wall foz part, it hall be god foz all which is therein con; 
tained; foz the pzeventing of which, a Pzobibjtion is pere to be granted oz the 
whole, and afterwards, to de remanded thtther again, as fo the goods, but ſuch a 
P2ohtbition is not to be ſo granted in all Caſes, where the will doth contain in if 
a diſpoſition both of Lands and gods; foz then thts ſhculd tend co hinder all be 
P2oceedings there, in the Ecrleſiaſfftal Court, which is not tobe ſo granted, but 
in very ſpecial cafes onely: but a Pzohibttion' in ſuch Caſes, generailp,”is tb be 
onely quoad, the Land; but in the Cafe here now in queſtion, being ſo ſpeciars 
Cafe, and a Cate of neceſſity, and ſuch a Caſe, as deſerves as great fabeur ag 
Prohibition Can be fo2 the upholding ok a great hotife and Familp; A Bꝛopfbttton is bere tobe 
granted by granted foz the whole ; and to by che Kule of the Court, a Pzohibirion was grant: 
| theCourtfor eh foz the whole, both foz the Land, and gods, and that after the triall pere had, then 
the whole the came to be remanded again to them, ag to the gods. jy ED 


* 
44 


Osburne Plaintiff, againſt Makeburne 
Defendanty: , 


” op 


» 4 
Jt 
| KIL 


A writ of IRA Writ ot Exrour to reveeſe. a Judgment. in a Formedpn, 12. pars ſince 
Errourto fe- I in the C. B. the -Wirit was between ſuch and ſuch, in quadam ſoquela 3 Er- 
_ a Judg- rour to reberſe the Utlary, and in this the Wrix doth not bew, in what Action, the 
Formedn, Judgment was given, but between Tuch, and-ſuch,, in quadam loquela. of 6 Acres 
2Ro.Rep-22. palturz, in & c. ad grave damnum. Coke, this Caie is a Phenix, but prima facie, 

the Writ of Errour here is not god, & captio juris, ſometimes ett digitus Dei. the 

whole Courtclear of opinion; that it ought always to be chewed, in what action, 
The writ of the Judgment was given; and therefoze foz this omiſſion here, the Writ of Errour 
Error quaſh- ig not goods and ſo the Rule of the Court was Quod caſſetur breye de errore, 


Wickes 
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Wicks Plaintiff, againſt Jordan 
Defendant. 


122. of Errour: Nota, That after Judgment given againſt bim, be . ww;ir of 
ſowed the Land, and afterwards bzought a Writ of Errour to reverſe the ſame Ecrour. 
Judgwent, and in this the Judgment was affirmed ; the Court was moved foz 

| inthe Writ of Errour, thaf he might þold and enjop the Land, until 
de had cut the Coan; the Court anſwered, this is againſt the Law, and we can- 
not ſo oder this, as if a Widow woman, a Copy-holder, who is to enjoy the 
Land, darente viduirare 3 if ſhe ſow the Land, and afterwards takes a Pusband, _ 
he thall tore the Cozn, and the Lozd ſhall have it; and ſo is Olands Caſe, Coke Steg Part 
5 pats, fol. 116. and lu by Coke Dodderidge, and by the whole Court, Judg: — 
2 was affirmed, and that he which dio recpver, ould pate and enjoy the affirmed. 


Blithman Plaintiff, againſt Martin 


Defendant. 


—— upon the Caſe foz a -p2omiſe, upon Non affompfic — — an 
was given foz the Plaintiff : It was moved. by John Moor: tog the Defendarit ig cute fo 
in arreſt of Judgment, tþat the aſſumption here made by the Defendant unto the 1 191. 
Plaintiff, is againſt the Law, andfo void, and the Plaintiff yad no cauſe ot Action; Gb. 730. 
hereupon the Caſe was this, Els. ſervtentem ad .clavum, tok ont Holeman, and 
having him in execution, did deliuer him over to B'ichman the Plaintiif, being the 
Gaoler, ad Cuſtodiendum in ſalva Cuſtodia; upon this, John Martin the De⸗ 
fendant came unto bim, and made bim this pꝛomiſe, grounded upon this conſidera⸗ 
tion; that in conſidecation that Blichrao te Plaintiff, would ſuffer Holemanj 
which be had in execution faz the Debt of one Spack, ad largum ire; & the | 
ſaiv-Dedt not betug ſatisficd, that then be pzomiſed-to-gtv? him ſuch a ſum of mo 
— — foz which the Action was here bzought ; this couſiderution is agutnſt abe 
Law and cherefoze bold; as touching this, it appears Coke 10. pars, in RKeautzges 
Caſe, in Cale of Sheriffs,” what Bonds and Conditions of Bond wall be vai 
upon the Statute of a3 KH. 6: cap. 10. and Trin. 3'Jace it was ſo adiudged pere Starute of 
in this Court accozdingip in the like Caſe; to this now here in quefiion, the Court 23 H.. c. 0. 
inclmmed to be of opt mon againſt the Plaintiff. Coke. Et tot Curia, the ꝓzo- 
miſe here was, in conſideration that Blithman ſhould let the ſaid Holem an, be'ng 
in execution, tu go at liberty, oz to care (the Debt not being ſarisfied) that ſhen 
be would pap hem ſo much; thus pzomiſe here ta citarly void, the ſame being 
grounded upon a conſideration, abich ts aga:nſt the Law, and ſorhe Plaintiff bare : 
bad no cauſe of Action. HHaughon Juflic?, The like Caſe to th s was fozmeriy 
ſo"&jadged in tbe Court of C. B. when J was Sergeant there, the whole Court 
agred peretaclearlp, that this — was againſt the Law, and ſo the moo 

d 2 miſe 
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| Judgment miſe grounded thereon was void, and the Plaintiff by conſequence had no caſe of 


_ — — and therefoze the Kule of the Court was, Quod querens nil capiat per 
Billam. of 


Elis Plaintiff, againſt Wallis 
Defendant. 


— 17 « Writ of Errour to reverſe a Judgment given in a Formedon, which was 
Errour tore- I b20ught of a Croft, and of other Cloſes, parcels de, &c. The Errour aſſigned 
verſea Judg- was, that a Formedon lieth not of a Croft: The queſtion-moved, ik the Judg* 
mentina ment be to be reverſed, whether it is then to be reverſed, quoad the Croft, oz foz 
Formedn. all. Coke, A Formedon lieth not of a Crokt, but an Afſiſe goth well li of it; 

by Benloſe, AG $us Writ of Formedon is breve adverſativum, breve 


adverfarium : the Judgment here foz this Errour is not tobe reverſed, quoad 

' Judgment the Crcft; but koz all, quia eſt breve adveriar:um ; The whole Court clear of 
reverſed for opinion that this Judgment is erronious, and ſo the Bule of the Court was, the 
the whole. Judgment to be reverſed foz the whole, 


Sherland Plaintiff, againſt Heaton 
Defendant. 


11 a UGetdid was found foz the Plaintiff. - Goldſmich foz the Defendant, moved 

Ro Rep - the Court in Atreſt of Judgment, that the Declaration, here was not god, the 
Godb. 2 ſame being in this manner (S.) Quod cum, the Defendant, whereas it ought to 
bave ben & quod ipſe, and ſo tn Treſpaſs ; but otherwiſe man Ejeaione. ume, 

oʒ in an Action of Debt upon an Dbligation, oz in an Action upon the Caſe ; in tt⸗ 

gard that quod cum is no direct affirmative, but onely by wap of inducement 

whereas the ſame ought to be a, perfect and direct affirmative :' An an Ejectione 

ficme one cannor habe this without a'Leaſe, and rherefoze Quod cum, Cuch a one 

demiſit, ejecit, this is god; ſo in an Action of Debt, quod cum & tamen non 

ſoluit, this is gd. Coke. All is one, and the Declaration in this manner is 

gend, and in the: afficmative in both. Dodderidge. Tye Declaration here is not 
gend, and the difference will be this, where the thing foz which the Action lis bgought 

hath continuance, and where the Action is bzoughr foz a thing done and paſt: An 

© an Ejectione firme, there the Leaſe hath ſtill continuance, and there ſuch a Decla- 

-- ++ ration, with a quod cum, is god, becauſe in the affirmative: the ejcctione firme 
is not pꝛoperly by reaſon of the Leaſe, but by reaſou ot the Ejecrment but otber⸗ 

wiſe it is, where the thing faz which the Action m bzougbt. is paſt, as bere in this 
Caſe foz. the Battery; here the Declaration ought not thus to be with v quod cum. 
Statuteof Coke. All is one, but howſoever pet by the Statute of 36 E. 3. cape 16. De⸗ 
36 EK. 3. c. 1b. clarations not to be avoided fox fozm, if the ſame-þathefufficient cubſtance in it, as it 
vathbere in this Caſe: The whole Court, we will in this Caſe be lead by ppzeſi-" 
vents, and therefoze foz this pur poſe, Man Secundary, was by the Court — 
| | RY Ira 1. pointe 


— for 17 an Action of Treſpaſs, foz an Aſſault and Battery, upon Non culp. pleaded, 
— 


1 
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pointed to ſearch foz Pzeſidents, who anſwered that there were divers pꝛelidents to 

be found in it, and fo foz this time it was adourned to be moved again: After: 

wards, (S.) Termino Triv. 12 Jac.B. R. this matter was moved again, and the Term. Trin. 
fozmer exception taken to the Declaration inſiſted upon, the Declaration being 22 Je. B. R. 
with a ouod cum, ſuch a one did aſſault and beat þim z it was urged, that this De- 

claration in this manner, with a quod cum, is not gud, foz that this being in an 

Action of Battery, is but reperſal; in the Commentaries, fol. 128. Buckleyagainſt nn 
Rice Thomas: In rye firſt exception to the pleading, being with a licet electus — 
& cowinacus 3 where this ſhall be in the affirmative, and where not, Trin. 37 Eliz. tries f. 128. 
Rott. 349, Shrieve and Bridgeman: In Treſpaſs foz an Aſſault and Battery Vc. 
Judgment given foz the Plaintiff in the C. B. a Writ of Errour bzougbt bere, and Trin. 37 El. 
tþe Errour aligned, foz that the Declaration was with a quod cum, as in this Caſe 0.345. Or. 
11 and ft was adjudged here. in ih s Caſe, that the quod cum was onelprebex- 

al, and uotuny Offeomartve. that be was beaten, ss the ſame ought to be laid in the 
Declaration, and ſo tbz this cauſe the Judgment was reverſed; co pere in this 

p2inclpal Cate, the Detlaratidn is not gud, being with the quod cum, there being 

by this no affirmation of any, battery, and the quod cum will in no wiſe aid the 

ſame, Haughron. This quod cum bt re is very impzoper, and the Declaration 

not gadd; Dodderidge Juſtice. The quod cum here doth pzeſuppoſe ſome 

other matter to follow, which is not here. Ccoke. There ought to be ſome de- 

pendence and conſequence upon the quod cum, this is no direct affirmation of the 

battery, as otight ro be in the Declaration, and ſo- the ſame is not god. Doc- 

deridge Juſtice. 8 with the quod cum, is verp ſenſeleſs and 
imperfect, prima facie, this ems to, be an allegation that there was a Battery, 

this is but a very tmperfec” allegation that pe was beaten; this was fozmerly 

moved befoze Coke, who was then of opinion, that the Declaration was gud: 

The whole Court were of opmion.clearly, that the Declaration was not god, but 

defired to ſ p2eſidents in this Caſe, they all conteiving that in this Declaration 

there is no affirmative Prog of the battery by the quod cum, Man Secundaty in- 

fozmed the Court, that be had two p2eſidents directly, in point adjudged ſuch a De⸗ 

claratton to be inſufficient, being in this manner, as here with a quod cum. Croke, 

If the Declaratton ber? bad ben, quod cum, he was in pace domini, regis, the 
other did aſſault und beat him contra pacem, this had ben god, foz pers is a go 
Mela tive to the quod cum, whirh 'alwaps pꝛeſuppoſes ſome matter ſubſequent, to 
be dependinyz upon it, which is not ſp bere, and. therefoze the Declaration vere not Judgment a- 
geod ; and ſo the Rule of the Court was againſt the Plaintiff, chat the Declara- gainſt the 
tion here was not good, Er quod querens nil capiat per Billam. ; Plaintiff Ge. 


Notaz, by Coke chief Juſtice. That Decres in the Court of Kequeſts, are The reaſon 
like unto the Laws of the Medes and Perſians, ſubject unto no Reverſal foz Errour, 2 P*oMibt- 
and ſo foz this Keaſon hey are not there to intermeddle with any matter which con: ai 
cerns the Common Law ; if they do, they are then to be p2ohibited, foz at the Courts r. 
Common Law erromous Judgments given in one Court, are by Writs of Aue. 197- 
Errour to be reverſ:d by another Court; and ſo by this mans the party can ſuſtain 
no manner of pzejudice, baving his pzoper remedp in all caſes at the Common Law, 
to help and to relieve himſelf, but otherwiſe it is upon Decres pzonounced in 
Courts of EHI rte. | | 


19 
a s. 3 


Ly 


Charles 
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Charles Crool Plaintiff, againſt Avery. L 
Defendant. n 


8 


. 


8 | fo an Action upon the Caſe, foz- ſcandalous wozds ſpoken'by rhe Defenban ar 
| iff: 


the caſe for wwe Plaintiff, upon Non culp. pleaded, a Uzrdict was givenfoz.the Þ1 
words. waz moved foz the Defendant in arreſt of Judgment, that the wozds. were not 
0 lic te 


Actionable : The wozds were theſe ſpoken by the D-fenvant av Pla A 

ing a Perchant, (S.) Mr. Crook tame into Cornwall with a blew, coat on 

back, but hath now gotten together a great quantity of Wealth, by trading with 
Pyrats, couſening in the tale of Pilchers, and by extaztton: Theſe words, Su- 
per quoddam colloquium de ptædicto Cirolo propellavit: It wag urged, that 
theſe wozds are too general, and ſo not Actionable, Coke chief Jiftice. The 
beſt man in the wozld may Trade with Pyrats,.the belt Perchants of England 
may have ſuch Trading, but this was unknown unte bim. 2. Couſening in pe 
Tale of Pilchers, this goes to Merchants, and tis ts onelp by mif:reliing, thece 
wozds not Actionable. 3. Ye path extozted, Txtoztion is Colore offici, thele 
are very bad words; and do (ound in ſlander, but we are not fo give too 
much wap to ſuch Acttors upon the Caſe, foz arp wozds, um ſs [here be expacſs 
authoztty foz the ſame, oz very apparent flander bp 12 spoken: In the time 
of King Henry the firſt, and in part of Ring Edward the third, there were no 
Actions upon the Caſe of wozds, noz Aſſumphes, hüt theſe. yave very much ins 
creaſed of late times, too much way not to be giben to them.. Doc de, dye. 
Theſe wozds, as they are latd in this Declaration, ate 2 * idnable, they 


being too general; thep ought alſo to be tt pꝛeſs wozds,, and ſcandalous, and nat fo 
by Implication : ; he whit Court agred herein. that theſe wo20s are not Action: 
\ Judgment able, and (o the Plaintiff ougbt not to habe his Judgment and therefoze the rule 
ſtayed, &c. o the Court was, that Judgment should be ftayd,. Et quod querens gil capiac per 
am. i | | 1 P * e e . 


Fox Plaintiff, againſt Prichwood- i; 51 
aue en: 00544 amn. 
Defendant. m 

149 Ind: v 
TE ont {OLULELAT 

prohibition I a P2ohibition to ſtap pꝛocedings befoze the Lozd Pzeſident and Council, in 

to the Mar- the Marches of Wales, the Caſe apprared to be this: A man being ſerzed of 

ches of Wales. Lands in F&-ſimple, makes a Leaſe foz Itfe, and afterwards levies a Fine of all 

his Lands, with an Indenture to lead the uſes of the Fine, and this was to the 

uſe of J. S. foz 15 pears, and afterwards to the uſe of himſelf foz life, with a 

power, by a 2chtiſo therein, to himſelf to make Lraſrs foz 21 pears, oz thar 

livcs in Wolſe\Nion ; the Queſtion moved to the Court was, whether by this power 

be may make Leaſcs, during the continuance of the firft Leaſe foz 15 years oz 

not, but onelp after the ſame ended: The Court was clear of Dpinton, thar be 


migpt 
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appearing 
the P2obtbr- 


ee 


at the Common Ln, and therefoas-the Pzobtbition here was well gronted, and ſo 


ought ta be vf. Qoke chief Juſlice. By this Pꝛobiſo bert, be path 


power to demil? tyeſaid-Lands fox 24 yeers, - 02 zer lives pzeſentlys and the 15 
years are ſubject to be charged, bp do reſkrveds ye may by this his pdwer, 
make Leaſes pzeſently in Wofſeivhny/ but not tnKeverſton : The ſole Point pere 
conſiverable is, Wyether be hath — — by this P2obilo, to mike L rates pzefentlp 
in poſſeſſions oa not, and the n of this, doth reſt merly at the Com: 
mon Law, and therefvze che Load ÞPzefident nd Coumcil, in the arches of Wales 
by their Inſtructions, have no power at all to meddle with the determination 

this matter; and ſo by their Sentence there, te tate away the effect of this power 
by reaſon of the tontinuanex ot thefirſt Keaſe fog 15 years, and therefoze they ha: 
vingno power at all, any mays 


to intermrdole wis; and 4f they do act an 


thing herein, this which is ſo done here by lp em tk (his Cale, is inthe Judgment A Prohibi- 
ofLaw, coram nom judice, and therefote a P2dhibition in this Caſe, to ſtap theic granted 
farther Þ2ocxdings, ought to be granted; and m by thb Mn or the Court, a Bz V vn. 


þtbition was granted. a 


„ 


12 an Ejectione firme, a Tryal at the Bar foz Title of Land, upon which Try: An &je&ione 
al, and upon the Evidence, divers queſtions did ariſe : The firſt Queſtion which fr=e Tryal 


did ariſe, was Wye 
appeared to be this, 

ts ejected, Whether the Tenant foz. years, koz this Ejectment of his Leſſe at 
will, may have an Eject ione firme. Coke. clearly upon a poſſeſſion in Law, a 
man ſpall never maintain an Ejectione firme, but he ought to babe an actual poſ: 
ſeſſion; and therefoze where the Leſſte at Will, of Tenant foz years is ouſted 
| clearly (and ſa it bath ben ruled) that the Tonant foz years, foz this E jtd ment of 


t have an Ejectione firme, upon the fozmer reaſon, that he had no acual.poſ: 
ſeſſion af the time of the Ejectment, 22 E. 4, fol. 37. 3. upon the ſame reaſon in 


caſe 


Wa at Will, cannot habe an Ejectiode firme, without yis arial polſeſſion 
N ze of th Fat Lefſe fos years be tharemainder fox pears, 
the Leſſee fox years is ouſted, bis term expires; clearly the remamder foz pears 


| s-Ejectione. firme here did tit oa not, wherein the Caſe © <5 
ant foz years makes a Leaſe at Will, the Tenant at Will 


Ro. Rep. z. 


22 E. 4- fol. 
37.4 
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| caſe of a ſurrender of a term, befoze the ſame began Another point was moved in 
| this Caſe, touching a Leaſe foz pears, upon Which this. Tryal now was ; and as 
| fo2 that the Caſe was, Robert Caſſey, who was poſſeſſed of this Leaſe; and of 
divers other Chattels, makes a gift of all ht ge und Chattels, reals andper- 
| ſonals, remaining and being about pis capttai Meſſuage, oz elſewhere within the 
| Kealm of England; Whether theſe wozds: wall carry the Leaſe: foz pears be pad 
| | of Rownton, oz not. Coke, and Dodderidge Juſtice. By theſe wozds (S) And 
all other my Goods and Chattels elſewhe re; men woads, the A eaſe foz pears ot 
Rownton doth well dt. Richardſon urged theſe words (ciſewhere, to have this 
conſtruction to be eltewhere, other then at Rowuton. Coke: This is not matertal, 
foz without all queſtion this Leaſe ſhall paſs, but A will not over*rale this, it ſhall 
be ſpectally found: It was then moved, that notwithſtanding this gift ſo made, 
as befoze by bim, unto Sir Richard Saltingſtone, und to dir Samuel, pet the 
ſaid Caſſey ſtill continueth the poſſeſſion, and fo this was fraudulent : As to this, 
Coke, If a man do Pozgage his Land, and pet. ſtul continues bis poſſeſſion, no 
Wimingtos Difſeifin is wzought by this, and ſo was Winnington s Caſe, it it was an abſolute 
Caſe, . Conveyance, and a continuance in poſſeſſion, afterwards th be adjudged 'in 
Law to be fraudulent, foz this bath the face of fraud, hut oi ett is, as it is 
bere in this Caſe, where the Convepance was-onelp conditionally; as upon payment 
of money, there the Jntereſi doth not paſs abſolutely, but upon a future condition, 
foz the Gift was befoze, upon condition of the payment of ſucha ſum by the ſaid 
Sir Richard Saltingone : As to the fraud, Doloſus veratur' m unverſalibus 3 
but when the Conveyance is Conditional, continnance in poſſeſſion after this wall 
not, in the Judgment of the Law, be ſaid to be fraudulent; and this is verp 
clear; and as to che value of the Leaſe, this is not at all material: As to the mat: 
ter of fraud, the lame ought to be fraud at the beginning, fox that ſubſequent fraud 
will not make this conveyance to be fraudulent clearip; the whole Court agreed) 
| . herein, Coke, It a man hath any intention to evade out of the Statute of 
Statute of 13 Elu. cap. 5. whatſoever he ſhall ſap afterwards, will not any ways ſaibe: and 
13 Elz. c. 3. amend the matter, but the ſame thall be fraud, and be within the Statute, and 
that ſeorecy is a great badge of fraud, but pet no concluding paw; che whole 
Court agred herem: It was then demanded (by reaſon of an Dbjection made) 
in whoſe cuſtody the Leaſe was, after the Gift: Jt was anſwered, and ſo pꝛobed, 
that the ſame was always after (and untill the Aſſignment made unto one Weſſon) 
in the Cuſtodp of Sir Ricbard Saltingftone, to whom the Gift was made. Coke. 
If the ſame had afterwards continued in the coftody of Caſſey (who made the gift) 
then the ſame would have bern clearly fraudulent ; but in regard that the contrary is 
here pꝛobed, it ſhall not be adzudged to be a fraudulent convepance within the Sta: 
tute; the whole Court agreed herein. 


8 — — ve ns 


Sir Jerrom Boes, againſt the Biſnop of 3 
Durham. 0 W 


ww rims 


ith 


es [oa a anne whe cine to few a: he Ts, ap 
rants | ich ſtand mute: Jt ed, s was a | 

— gat Jura regalia, and ſo by the reaſon of this he claims to have dr 

ged, that by the grant of omniabona, & catalla felonum, pe fþall not by this habe 

the goods of him which ſtandetd mute. Coke. Jn caſe of grant, pe wall 2 * 
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— — — 


but the good of — — — Tincaſe of aC 


ppm Eli 
pere is not to be called Dyer, ſol.a89. 


ledges; the whole Court 


— fol. 289. and ſo 1 — T — babe 
— — this is a plain Caſe, and 77 
n m a Quo warranto, fa 8 
agreed herein ajainſt op! - was dy . 


Gilpin Plaintiff, againſt Shine 


Defendant. 


* 


JF tn Acton upon the Caſe foz fcandalous wozds, upon Non culp. pleaded, a Uer: Aion od api 
dict was given foz the Plaintiff: Jt was mobed in Arreſt of Judgement, 12 

the wozds were not actionable; the wozds were held Gotenr ie By —— 

the Plaintiff, Pe would habe robbed me, and robbed me of mp Dagger, ana 

it from me. Coke. Et tota curia ; theſe wozds were cltarly attonable, — 
the Rule of the Court, Judgement was entred foz the Plaintiff, = 


Parker Plaintiff, againſt Kemp 


Defendant. 


wer bold the ſame to be traditione, 


— 
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" Herd; az hot good : It they will judge in Commin Law 'matters; otherwite 

then we do, there in luch tales we will them: That which we cull D2ders 

rhepn.nong them ial] As: The Court al en of DPinlo, deen Wen of 
Prohibition ide award there pleabed, and bp tbem refuſed, u ground foz a P2vþtbition, and ſo 
denyed per 7 2 et e echt wens denrede 


Curiam. 


5 | 150. 


Nu CV.) 


 Babingtin and his Wite Plinnif, , 
Matthews Defendant. 


An Action of | Ee an Action of Debt, upon the Statute of 2 E. 6. cap. 13. foz not ſetting out of 
debt upon Tithes; upon Nil debet pleaded, a 'Werdict foz the Platntiff: At was moved in 
= * arreſt of Judgement, that the Declaration was not good; the Pusband claimed 
or 2 + © theſe Tithes in right of vis Wife, and in his Declaration, avers the life ok, bis 
» Ro Reps Wife; Epreptian taken, —— doth nr How bis Declaration bow be bath 
13. tze fame; er was made, a 7 ary infozmed the Court, that to ſap * 
101 313 vil generally , Poſſeſſox, ae Pk Liv, 02 P opt. tat us, is ny and ſuff ſufficient 

b. g n u the 7.6, hi gather the Action to or — 2 

and o been, pere rs mie it ed. Coke. A man 
„ uuntß himfelfa title by a que eſtate, unto a thing which Neth in gr . nent” 
*] ol Another Exception was moved to the retion, becauſe it is not therein * 

this Gꝛant to be by Deed, whereas the thing it leit cannot paſs without Deed, 

' therefoze to hav? mentioned the Deed in the Declaration. Coke and the bole 
Court, this Declaration is good, notwithſtanding this Exception, becauſe this is 
Judgment but an Jnduczment to the Action, and ſo by the Kule of the Court, Judgement was 


Fermi: © given, and fo entrey fox the Plaintiff, - 


ww Plaintif, againſt B 
Deiendant : 


as: Joy an Anton: on the Cale, fox ſcandalous woads, upon — ** pleaded; 
— oO Gerdict was given 'foz the 'Plaindif : Jt was moved/in Arreſt ef Judge ment, 
war we wende 


Seeg e dach tos og enters 


— Coke. Me are ta gibt 
nb mee ne touch was then tothe winks) weboc verbofa ſecuſo : fora 


= 


another 
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another, Pou bought Land, when pou couſened the Town in paut account , theſe 
wozds not actionable clearly; alſo it doth not hets appear in the Declaration, that 
ve was ſwozn to give up a true account, we woll net give ang wn tu (ach Acttons 
upon the Caſe foz wozds, unleſs that you can ſhew ug Judgement in points: 02 
. that it doth platnly appear unto us, that the wozds are ſcanyatorg0/+ Dodderidge; 
The wozds (S.) Couſened the Town, innuendo,” theJnhabitants of tur Town, ſo ju 
that you will have this to be ſo by a Figurs. Coke. So one did ſap that be quod querens 
would pay his Debts with a Figure, ($.) Pars pro toto. Croke & Haughton agreed 2 
perein; ſo the whole Court agred clearip in this, hat the woꝛds are not actionable, 
— ſo the Rule orthe Court was f6z we Defendant, Et quod querens nil capiat per 
: im. » ; 41 : 


Harze Plaintiff, againſt Mitford | 
Defendant. 


Ik an Action upon the Caſe foz-a pzomiſe, upon Non aſſumpfit pleaded, a Ter: A&ion upon 
dic was found foz the Plaintiff : Jt was moved in Arreſt of Judgement, that the ca 

the Declaration was not good, the pzomile being foz to ſave the plaintiff harmleſs, 
cum inde requiſitus eſſet, and no ſpecial requeſt laid in the Declaration, as there 
. bught to have been: The whole Court agreed clearly in this, that foz this cauſe 
the Declaration is not go fro. this Caſe — . — p2omiſe to ſave harmleſs; 
a ſpecial requeſt ought to have been in the Declaration, and a Licet ſzpws requiſi- 
tus, will not here ſerve, and this verdict will no ways aid oz avail the Plaintiff; —— | 
otherwiſe it would have been, if fe pꝛomiſe had been to have paid a certain ſum quod querens 
ok money, cum inde requiſitus eſſet, there a licet ſæpius requifitus ; Non ſoluit will Nil capiat pes 


be good, without laying any ſpecial requeſt, and ſo is the difference, agreed by be 
whole Court z and that-fhis Ware e g. F. geb | ue ts a aan 
good, und fo the Kute of the Conrt was fox rhe t, Et quad querens ni 7 


czpiat per billam; on 1 


* „. 4 


The Lord of Lincoln Plaintiff, againſt 
Sir Fohn Townſend 
| Defendant. 


g an Action of Debt upon a Bond, the Caſe appeared fo be this, Sit John 40 Adicr 
[ Townſend was bound to the Lozd of Lincoln bun the 2 — 223 
— ſale — — — was bzought ngainit bim, * Bond. 

appeared ruuty” byb@Attozney, mparls unttit Mich. T md . L 
be appears — and lon; ether bath? 
Judgement to: cecaber i 
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pꝛofits thereof, but had no good aſſurance thereof made unto him, therefoze upon 
a motion made to.the Court, and by the aſſent of Counſel, ambarum partium, the 
Kule of the — — That Sir John Tawoſend fyould bzing 200 l. into 
Court, foz the L Lincoln ; and that he, upon papment of this Poney, ſhould 
make a good and ſafficient-aCurance unto him ot the Land: And the Rule was 
further, that tf be did not bzing the, money in Court, at the time appointed, acroz- 
— to the Aule of the Court, that then an Attachment ſhould be granted againſt 
m. 98 a 
Nota. By Coke chief Juſtice, That a Coumſelloz is called in pleading, homo 
Conſiliarius, & in jure peritus; It an Attoznep, pe is called Attornacus, and ſo he 
may juſtifie, but to be a Solicitoz to anotber , pe cannot foz this juftifie, if it be 
not foz his Paſter ; foz none can be a Solicitoz-General in all Courts, but onely 
3 Cr. 189, foz the King 3 As touching this, there is a Caſe, 19 Eliz. Dyer, fol. 355. Ouleys 
160. Caſe, who was Soliritoz to the Counteſs of Kent, and there bzought bis Action 
SO, 179. upon the Caſe, foz moneys by him disburſed, fog the buſineſs of the Counteſs, 
* 


Jones Plaintiff, againſt Craſs 


2 


— ww - 54% 4 
: Defendant. 

* . 7 7 7 
Für d : 


4 7020.9 Egtred Trin 1 r' Fac. B. R. 
an 0 TT 2k 
A wric of TS u Melt of @cioz, to reverty,s Judgement given in an Adlon of Debt upe a 
bs Lan whtch. he Defendant pleaded in Bar, Nop e nnd found a- 

gainſt him to be his Deed, and upon this the Judgement was entred, Quod fic in 

miſericordia, whereas it ought to have been, Quod capiatur, Tora curia ; this is 
Judgement a — Erroz, and foz this Erroz, by the Rule of the Court, the Judgement was 
rey 6 reverted, 


da" "1 


Huxley Plaintiff „ againſt Harriſon 


—_ 7 a 7 x 
I S * 
= 
* 


Defendant. 


Aawmket eee ahem ba Trek 5 TU 010 BORE 2 2 
Error to re- a Writ of Ecroz, to reverſe a Judge ment giden in the C. B. againſt him foe 
verſe a - 260 |. Errozs aſſigned, the tate apprared to be, pat Ralph» Harriſan bad the 
Judgement Judgement againft him, ond after the Writ of errop -bzvught,.and erroz aſſigned. 
— _ Ralph Harriſon dyed inteſtate, and Richard Harriſon: took Letters bf" Admirit: 
1 fa. N. 23. ration, u ſcire-facizs bzought agninſt-þim, att andiendum cxrorcs, (the Plaintiffe 
& 386, in the Writof Exroz, had u raleaſe;from bim.) Richard Hartiſon the fira- 
x Ro. Abr. tog, appeared here, and afterward#gave up bis Lettets ot Admintſtration unto one 
2. >. n, Humble, upon this the Court was moved, that the ire facias hight: be granted 
52 n. to the Admintſiratoz yenerally. - It was urged,'tþat-Humble'deing not the Ad- 


« 
4- 


— miniſtratoz, 
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miniſtratoz, the Plaintiffe in the Writ of Erroz cannot plead the releaſe of another 

againſt Humble, and he ſuppoſed that this releaſe was gained by Covine from 

Richard Harriſon, and the Plaintiffe in the Writ of Erroz , who had the releaſe , 

ſuppoſed that Humble had got the Adminiſtration by Covine. Man Secondary, 

being demanded by the Court, how the Pzeſidents in this Cate were, whoanſwer- 

ed, that the Pzelidents were both wayes; that the Scire facias might either be 
adminiſtratoribus , generally, oz elſe cali admuniltratgri , both ways uſed, and 

good; afterwards the Scire tacias, ad audiendum errores, upon the fozmer wait 

of Ercoz, was bzought againſt a Perſon, certain that was Adnumſtratoz. The Note the dif- 
whole Court agreed in this, that the death of the Defendant, in a Writ of Erxcoz, ferencewhere 
doth. not abate the Writ of Erroz, bur he may have a Scire facias againſt another, che Flaincift 
ad audiendrm errores. But otherwiſe it ts, where the Plaintiffe in the Writ of —— 
Erroz dyes, there the Writ of Erroz ſyall abate, and then a new Writ o Erroz ,,; — . 
ought to be D: recordo , quod coram vobis reſidet; the Court was then moved che Deſen- 
that the Scire facias might go generally to the Adminiſtratozs, Dodderidge. Let danc,as to the 
the ſame goe accozding to the Pzefidents , Man Secondary, made anſwer , The ring of the 
Pꝛeũdents are both wayes, either to name cuch a one Adminiſtratoz , oz generally g 

to the Adminiſtratozs. Dodderidge Juttce. to have the Scire tacias, againſt a perſon 

certain, as Adminiſtratoz, this may be fraudulent, foz ſo he may bzing the Scire fa- 

cias againſt one, who is not Adminiſtratoz, and map obtain a releaſe from him, and 

ſo this ſhall be verp miſchievous, the better, and ſafer wap therefoze is, to have che 

Scire facias, - againſt the Adminiſtratozs generally, otherwiſe any man may be 

ftript of þis juſt and due debt; the Court agreed herein, and ſo accoadingly, the 

Scite facias was to the Adminiſtratozs genezally, ad audiendum errores, and as to 

the releaſe, befoze mentioned, the matter was afterwards moved again. Term. Tiin. Term. Tin. 


14 Jac. B. R. and as to this releaſe the caſe then appeared to be, that Huxley bzought 14 Jac. B. K. 
bis Writ of Erroz to reverſe a Judgement given againſt bim in the C. B. foz 200 l. dis caſe mo- 
Havley being in exetution upon the Judgement bad againſt him, removed himſelf ved again- 
bither by a Habeas Corpus, and in this Writ of Erroz manucaption was taken, 
foz him to pzoſecute the Writ of Erroz, cum effectu; and if the Judgement be af: 
firmed, then be to pap the paincipall, and if be do not pay, then bis manucaptozs 
to pap, afterwards, after this wait of Erroz bzought, and manucaptton taken, and 
befoze Judgement affirmed, a releaſe was made to him, and the bajles, of all a&i- 
ons ; Executions and Demands 3 the Judgement, was afterwards affirmed ; the 
money not patd by Huxley the Pzincipall 3 upon this, a Scire Facias was pꝛoſtcuted 
againſt the manucaptozs, who in Barre pleaded this releaſe, as befoze made, in man: 
ner and fozme, and whether this releaſe ſhould be a good barre to the Scire facias, 
was the queſtion, the ſame being made, after the Mrit of Erroz bzought, and befoze 
Judgement affirmed, Jt was urged, that this was no Barre, being made befoze 
anp thing was due; foz here the Baile.is lyable, onely with a (S.) Judicium affir- 
metur 3 the rejgate was made, to Huxley, the pꝛincipall party, and to his bailes, the 
Scire facias , againſt the bailes, who plead the releaſe. Tr. 4 Eliz. Rott. 1207. Trin. 4 Eliz; 
C. B. put in Hoes caſe, Cok. 5. pag. fol. 71. adjudged, that by a ecleaſe, of all Rot. 1207, 
Actions, ſuits, and quarrels, a Cobenant befoze the came be bzoken, is not by this Cc. 
releaſed 3 becauſe that then there was not any cauſe of Action, noz any certain du- 
tie befoze the Cov2nant bzoken ; and agreeing with this, it was alſo Hill. 40 Eliz. Hil. 40 Eliz- 
in B. R. between Huncocke and Field, and ſo was Hoes caſe, Coke 5 pars, fol. B. R, O. 
70. In an Action of Debt by Hoe in B. R. Phelix Marſhall wag baile fas the De⸗ 
fendant aftzrwards, and befoze any Judgement given, the Þlaintiffe did releaſe unto 
Phelix, all Actions, duties and demands; afterwards judgement was given againſt 
the Defendant, and upon bis default, a Scire facias iſſued out againſt Phelix Mar- 
ſhall, the batle, who pleaded this generall releaſe, and upon a demurrer, adjudged 
this releaſe to be no barre to the Plaintiffe, foz that the wozds of the Watle, art 
conditionally, (S.) Si contigerit ptædictum defendentem, the Debt and damma⸗ 
ges, to the Plaintiffe , minime ſolvere aut ſe priſone Mareſchall. ea occaſione — 

reg- 

4 
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reddere; ſo that there cannot be by the Baile any certaine duty, untill Judgement 

be given, befoze which (none can tell to what ſum the Debt, and Dammages will 

amount, the recognizans of the Batle, being general, is to be reduced unts a cer⸗ 

taintte by the judgement, and not befoze. Coke, Harriion recovered againff Hax- 

ley 200 l. inthe C. B. A Writ of Erroz bzought here, the party bzought bither'by 

a Habeas Corpus, and here, foz him, manucaption taken, to pay the Debt, Si at- 

firme, if it be affirmed, it map be releaſed, to the Curety, if pe pad releafed the 

Debt, all the Pzoceedings are releaſed, if be had pleaded the releaſe here by Ha- 

'riſon to Huxley; if by pour own Act, it is now become impoſſble to be perfozmed , 

when the Keleaſe hath biſcharged the Debt, how can the Baile pay the Debt, which 

was diſcharged by the releaſe, and if the Pzincipall do render his Body, the Baile 

is by this diſcharged. It was urged foz the Defendant, that the oziginal Debt is 

by this releaſe difcharged, as to the Pzincipall, the Scire facias here ſets fozth the 
Judgement in the C. B. it doth not appear in the Scire facias, that Hanley was be- 

tivered out of Execution, the releaſe made unto him, being in execution, and ſo dy 

this the debt is di ed, Coke, i a man hath the body of one in Execution, comes 

here by Writ of Erroz, by Habeas Corpus, manucaption taken; the Body by this is 
diſcharged, but not the Debt, foz he may afterwards offer his body agaln, and fo 

by this, to free and diſcharge bis batle, the Body ts not taken abſolutely, but qaouſ- 

que, the Debt ſatigfyed, as it was urged , and by 20 Aſſiſatum placito 7. 4 man 

bath a Statute oz Kecognizans, ſueth out execution upon the ſame, he hath the Land 

in execution, quonſque, the Debt paid ; Afterwards the Conuſei doth releaſe the 

Debt; by this the Execution is diſtharged; co here in this pzincipall Cale, the 

Body is anſwerable foz the Debt, quouſque pald, if the duty be once dilrharged, the 

Body ſhall be alſo diſcharged, which is onely charged foz this, Coke; when Manu; 

- coptozs are taken, traditur in bal lium, pe is then to be ont of Pelton. Dodderidge, 

In Felix Marſhalls Caſe, the Keleaſe was made to the Baile, in the Caſe remem⸗ 

bzed, here the Keleaſe was made to the Pzincipall, and to the Baile alm, when the 

pꝛinctpali part is relealed, the Debt by this is gone. Coke in the C. B. they enter 

a certain ſumme, but pere an uncertaine, and therefoze in the one cafe, the releaſe 

is good, in the other not; the Debt is not gone, as to the pztncipall, by this bail- 

ing, but it remains a Debt ſtill, and he may render his body age , and difcharge 

The releaſe his Baile, as 4 by 14 H. 7. fol. 9. the Court was clear of opinion, that by 
dhe ball 7 this releaſe, the Debt is diſcharged, and that tis being thus pleaved by the Balle in 
barre of the Barre to the Scire facias, is a good lea, by the opinion of the whole Court, but 
Scire facias, they would not at this time over-rule the fame 3 the parties perceiving the opinion 


55 — = of the whole Court, did reſt ſatiskped therein, and the matter never moved again. 
Court. 
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Ti ipling Plaintiff, againſt Pexall 
Defendant. 


Entred Hill. 11 Fac. B. R. 
Rott. 274. 
1 * Caſe was upon # Piſnomer of a Cozpozation, being the Cozpozatlon of A miſpomer 


Ship-weights , the Company of Spip⸗wzigbts of Redderiffe, were Yncd2: of a Corpo- 
pozated , by the name, of præfecti & 


gardianotum Naupegorum. De Redderiffe, n. 
Coke chief Juſtice, Nauticztum, this is a name known foz Ship-wzights . and 

not Naupegorum, the Company of Ship-weights of Redderiffe , in the County 

of Suſſex. Coke, they are to ſhew, how a ſpercta}l cupplicavit wall be diretted to 

them , the opinion of Manwodd chief Baron, was this, as touching Cozpogatts +» 
ons, that they were inbiſtble, immoztall, and that they pad no ſoule; and therefze | 
no Subpaena lieth againſt them, becauſe they have no Conſrience noz ſoule; a Coz- 
pozation, is a Body aggregate, none can create-ſoules but God but the King creates 

them, and therefoze they have no foutes3 they canhot ſpeak, nog appear in Perſon, 

but by Attozney; and this was the option of Manwood chief Baron, touching Cos · 
pozations, _ : * 1 


I 


Nota, That the Writ was here directed, Præſecto, & gardianis, & ſociis. and he wi 


in this varyed from their eof Jncozpozatfon , and fo2 this miſna» ruled bad for 
ming of the Cozpozatton, be the Rule of the whole Court, the Writ was peld to the miſno- 
be bad. . | | 4— : k — of the 


Nooth Plaintiff, againſt Wyard 


1 Defendant. 


Entred Hill. 11 Jac. B. K. 
Rott. 1916. 


| Ea anAgton of Debt, bzought foz ment, the tate appeared to be this, a Leaſe foz f Ro. r. 32. 
years was made to the Defendant, rendaing nent; afterwards, the reverſion of an a&ion 
this was granted, to the Plaintiffe, and to bis Wife z the Tenant foz years attozns, ot — — 
rhe Term ended, and foz Kent areere, the Plaintiff alone bzought an Action of gd a. 
Debt; and whether this Action ſo lyeth by the Plaintiffe alone, without ** — 
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Termin. 
Trin. 12 Jac. 
B. R. Ct. 


13 E. 3. Fitz. 
Tit. c. 


his Wife wiih him, they having a zoynt eſtate in the reverſion, was the Mueſtton. 
Haughron, this is an incurable fault 5 foz ye having this onely in right of his wife, 
although the terme be ended; _ befoze the Action bzought 3 be ought to have jopned 
his Wife with him in the Action 3 foz it hath-been agreed, that if the terme had con- 
tinuance, be ought to have jopned his Wifs with him in the action; and the ending of 
tbe Terme pere, befdze the Action bzought, makes no difference at all in the tale; 
but that he ought to jopne pts dite with him in the action, 


Note, That at another time (S.) Termin. Trinit. 12 Jac. B. R. this matter was 
moved again, At was urged, that pere the Action is bzought by him as an Alfignee, 
and thercfoze he ought to jopn bis Wife with him in the Action, fox that he is 
not an Aſſignee alone, but with his Wife, and ſo pe bath herein fayled, in bis con- 
vepance, and to this purpoſe is the caſe in x3 E. 3. Fitz. title voucher placito. 119. 
and 7 E. 4. fol. 15 & 18 E. 4. fol. 2 15. Where they wall jopn in the Action, 
and where not, Coke.the Actton pere bzought by the husband alone foz arrearages 
of Kent, is well bzought in Debt foz the arrearages of Kent, befoze the cover: 


ture, and which pe bath in right of his Wife, in this cafe, pe ought to joyn his 
Mile with bim in the Action 3 otherwiſe jt is; if the Action be bzought foz arreara: 


ges of Kent, growing due, during the Coverture, in this pꝛincipall caſe he re, clear- 
ly,the Action is well bzought by tye husband alone, without joyntng of vis wife with 
pim; and this Cate of-tþe Kent, doth very much differ from a duty due, unto the 
busband, in right of his Wife, by a contract, ipe which, ik he doth got recover, du- 
ring the Coverture, ly ſame is then quite loſt, but otherwiſe it is of a Rent, fog 
that this remaines, and ſurvives to the busbands Haughton, notwithſtanding the 
reverſion, was here granted, to the husband, and wife ; pet the Action here bzought 
by the husband alone, foz this rent, is well bzought,, and no difference there is at 
all, where they ate Aſſignes of the reverſion, and where they are Leſſozs, as to the 
bzingitg of the Action of Debt, foz the rent, the ſole, and pꝛincipall matter conſt- 
derable pere is, whether the husband here, path ſuch an intereſt in him, as that he 
may bzing an Action fox this Rent, onely, in his own name, oz not, pere as an Al- 
ſignee, be may ſue foz this Kent alone, and this he may ſo doe, in regard ot the na- 
ture of the thing, which is by him to be recovered, the came being a ſum in groſſe, 
and thls is the true reaſon, wby be map bzing- this Action, in pis own name, with- 


' out jopning of his-Wefe'with bim; and not upon the teaton grounded, upon the na⸗ 


ture of their eſtate, which was jointly made unto him, and to bis Wife ; and the 
thing to be recovered, being the rent, the which the husband alone is fo habe, and 


the ſame ought to come into his purſe, and no difference there will be at all, where 


the husband, and Wife, are jopnt Lefſozs, and where they are jopnt purchaſozs, all 
is one, as to the bzinging of the Action faz Rent; pere the bugband kues alone, not 
in regard of his eſtate, with his Wife, but in regard of the thing, to be by him re⸗ 
covered, being the rent, the which be ts onely to have, and ſo this action here bzougbt 
by the husband alone, foz this rent, without jopning of bis Wife with him. is well 
b2ought , and ( he ought to yave his Judgement. Croke agreed herein, that the 
Action of Debt here bought by the husband alone, without bis Wife, foz arreara- 
ges of rent, is well bzought, Dodderidge, the Action here bzought, by the husband 
alone, foz this rent, is well bzought ; but if be bad pere baougbt thts Action of debt 


ko the rent, as aſſignee. by an aſsignment made to bim alone, whereas the reverſt⸗ 


on was aſſigned unto him, and to his Wife, zopntlp, this then had not been good, 
but as the Action is here bzought generally by the husband alone, the ſame is well 
bzought, without jopmng of his Wife with htm, in this Action: and he ought not 
bere to ſyew himſelf to be an aſſignee ; and ſo the whole Court agreed clearlp in opts 


Judgement nion, that this Action of Debt, here bzought, by the husband alone, foz this rent, 
given for the wirhouf jeyning of his Wife with bim is well bought; and ſo the Aule of the 


Phintiff. 


Court was, Q1od Intretur Judicium pre querent. - 
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Nota, by Coke chief Juſtice, When J was in the C B. it was there reſolved Nora. 
by us all, by Walmeſly, Warbirton, Foſter and mp ſelf; una voce, That a com- 
mon recovery againſt an Infant was but as a common aſſurance, upon which a 
uſe may be aberted, anda fozfeiture of an Eſtate foz life, and that this not to bind 


o2 burt him. 


The KING, and the Earl of 


E xeter, 


Jo= mobed the Court foz the Earl of Exeter, to have thoſe Fines, wbich The claim of 
were aſſeſſed upon the Commilſſionecs of Sewers; foz acting contrary to their the Earl of 
Commiſſion, and be clatmed to babe theſe fines by fozce and vertue of a grant be _ 
had by Letters Patents from the Crown, bis Letters Patents were read in Court, jmpoſed by 
by which he was to habe the Amerciaments of all bis Tenants and Keſidents impo: Letters Pa- 
ſed in Curia coram nobis in Cancellaria, coram nobis in B1nco, in Scaccario, & co-'tents. 

ram nobis & concilio nofiro. But had not theſe wozds in his Patent, (S) coram Ko. 2. 20. 
nobis, generally ; pet he pꝛaped to haue allowance of cheſe his Letters Patents, 

and of theſe Fines. Coke. At appears by the book of 29 Aſſiſar. that cram ne- 29 Aſſifar. 
bis, generallyz this to be intended, to be in this Court, and he bath not theſe | 
wozds in bis Patent 3 coram nobis in Cincellaria, this is onely in the Chancery; 

coram nobis in banco, this is foz the C. B. & coram nobis & concilio noſtto, this is 

foz the Star Chamber, And notwithſtanding theſe pere that were fined ate your 

Tenants, pet there is no colour foz you to have theſe Fines, ſo impoſed upon them 

foz misdemeaning of themſelves in their ®fficez and theſe wozds in your Patent, 

of Tenentes & Reſidentes, will no ways at all aid oz avail you, withont ſpecial 

wozds z and though pou had in pour Letters Pa theſe wozds , coram nobis, 

generally foz this Court, yet pou cannot have theſe » by theſ? wozds (5) to 

bave omnia amerciamenta tenentium ſuorum & reſidentium, foz this is a plain caſe, 

that by theſe woꝛds pou cannot by this claim have any other amerciaments but ſuch 

as are impoſed upon them, onelp in reſpect of their Tenancies, and Reſidencies; 

but not ſuch Fines and Amerciaaents as are here impoſed upon them, in reſpect, 

and by reaſon of theilt Dffice o2 Commiſſion; but foz you to have theſe Fines, pou 

ought to have ſuch wozds in pour Letters Patents (S) to habe ſuch Fines impoſed The Fines 
upon them, as on Sheriffs, og otherwiſe, by reaſon of their Dffice oz Commiſſion, ®#loved 
And ſo the ſame had bern good, but not otherwiſe, the whole Court agreed with the — 
bim clearly in this, and therefoze by the Kule of the Court, theſe Fines were dif: Court. 
allowed unto him. op ah 


Nota, That upon a pzivate Conference by the Judges with Yelverton the Rings aw. 
Sollicitoz, upon the diſſolving of the Parliament, which was in this Term ſliddenly Ugo the di- 
diſfolbed, and ſo nothing done. Coke chief Juſtice, touching Pärliaments it ap? ſolring of the 
pears by 33 fl. 8. B ookes Ciſes. fol, 52. placito 228. Plowdens Commentaries, Park 33 H. 8. 
fol. 79. in Partridg:s Caſe. aud 33 H. 6. fol. 17, 18. what fyall be ſaid to be a 
Seſſtons of Parliament, and what not; that ebery Sc ſſion, in which the Ring doth 
fign Bills, is a day, and a Parliament by it ſelf, and that there can be no Roll 
—_— 1. nn, no Parliament without a Koll, and no Seſſion wollpout the 

opa ; . 
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Barnes Plaintiff, againſt Cary, and Barker 
Defendants. 


Entred Mich. 1 1. Jac. B. R. 
Rot. 191. 


An Action If an Acton upon the Caſe foz an Eſcape, the Caſe appeared to be this, one Vi- 
upon the caſe ſor was indebted to the Plaintiff, and to divers others, and became a Bans 
for an eſcape. krypt, the Plaintiff, and the others, to whom be was mdebted, complained to 


1 Ro. 2. 
Mo. 834 
Stat. of 13 


+7* the Lozd Chancellour, and pzocured from him a Coamiſiion, upon the Statute 


of 13 Eliz. capite 7. touching Bankrupts. Upon a Tryal in this Cale, it paſſed 


Elz. c. 7. of foz the Plaintiff. Coventry mobed the Court in Arreſt of Judgment, that the De- 


/ 


Pd 


Eliz. Dyer 
211, 212. hp which 


claration pere was inſufficient, and that foz divers reaſons : 1. The Commiſſion 
pere is miſpleaded, and therefoze by this Commiſſion, the Commiſſtoners had no 
warrant to meddle with the Bankrupt, oz with bis goods; the power of the Lozd 
Chancellour is not here well pleaded; which power of bis, in granting of ſuch 
commiſſions, is onely miniſterial ; be being to habe his Autbozity from the King. 
4 Eliz. Dyer fol. 211, 219. pi:cito 33. upon the Statute of 28 Kl. 8. capite 15, 

it is ozdained, that a Commiſſion, to bear and determine of Piractes, 


pl. 33, Sc. ſhall be awarded to the Admiral, and others to be named by the Chancellour ; the 


Lozd Keeper , there being no Chancellour, may grant this Commiſſion , foz that 
this is no Judictal Act, but done by bim, as an Officer, and foz the neceMity of Ju- 
ſlice, alſo, here in this Caſe, the Statute is not, that the Chancellour, to have 
authozity; but onelp to name; bere it is pleaded, that the Chancellour did give 
power, and to this is miſplaading; but ff bis bad ben pere well pleaded, pet a 
juſt cauſe ought to babe bien ſhewed, foz the commitment of the party; it is onelp 
thewed here, that be did refuſe to make anſwer unto,certain Interrogatozies, but 
it is not ſhewed, what the Interrogatozies were; this doth not appear in the De⸗ 
claration. At is alſo hewed, that the Commiſſtotiers committed bim, untill be 
ſhould confozm himſelf; and that he being in the cuſtody of the Gaoſer at Briſtow, 
ſuffered him to eſcape, befoze the Debt ſarisffed 3 and It dotþ not appear that be 
was committed foz this, but onely foz his not confozming of himſelf; and ſo, as 
this Declaration is, be bad no cauſe to have an Action upon the Cate, foa thts eſcape, 
the Declaration being thzoughout inſufficient. Coke. As to the 1ſt Exception, if 
it be ſo, the Declaration is not good; foz this is a regall Pzerogattye of the King, 
to give ſuch a Power, and the Chancelloz cannot, the Roll was ſeen, and the ſame 
was; dedit poteſtatem & authorita em, this is not good, foz the Lozd Chancelloz 


cannot doe this, but onelp the Ring, and his power is derivative , being derived 


from the King, but he hath no ſuch power to grant in this manner of himſelf, as 
being the Lozd-Chancefl92 ; but the Recozd bath it in thefe wozds farther, (S) that 
the Lozd Chancelloz, vigore ſtatuti, & juxta formarn' ſiatuti fecit Commiſſionem 
quandam ſub magno figiſlo geren. da-. apud Weſtmonaſterium, &c. & per eandem 
Commiſſionem & ſpeciales Commiſſionar. dicti Domini Regis nominavit, ac de- 
dit eis plenam poteſtatem & autboriratem juxta formam ſtatuti, and ſo this be- 
ing ſo, the ſame is to have a reaſonable intendment, that by the Commiſſion thus 
to them granted, they habe authozity juxta formam ſtatuti, and this clearly to 

g : be 
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be intended, to be ſo by the Ring, and ſo the Declaration god, notwithſtanding this 
exception tad en, which was very colourable ; but conſidering all the bozds together, 
as they are in the Declaration, ſo the ſame is god, and» weil pleaded. As to the 
other exception, to the incertaintle of the Jnterrogatozies, this is no god exception, 
the Declaration is good, and he ought not to ſhew therein what the Inte rrogatoꝛtes 
were, foz this is alſo laid to be juata formam ſtatuti, and co god, as to the other mat⸗ 
ter moved, (S.) that he ought to have ſhewed, that be was wozth to müch; this ts 
not to be ſhewed, but is to be ſo intended; as to the laſt exception, this is not ma: 
terial; foz that, the loſs of the Plaintiff grows by reaſon of the eſcape, which in- 
titles him to his Action; and it is ſhewed in the Declaration, that be was ſub Cuſto⸗ 
dia, and then ſuffered to eſcape, which 1s the ground of the Plaintiffs Action; the 
firſt Dlyectton here was moſt colourable, but tt being here laid to be vigore tur), 
this makes it god; Alſo theſe Allegations in the Declaration, are ſo expꝛeſſed, but 
by way of inducement onely unto this Action, which is bzought onely fox the eſcape, 
and ſo to be recompenſed foz the damage by bim thereby ſuſtaingd but it had ben 
the moze fozmal pleading, to have nominated, and expzeſſed, that the Ring, Dedit 
poteſtatem, & auctoritatem, &c. but as it here is, being that the Lozd Chancellour, 
juxta formam ſiituti dedit poteſtatem, & auctoritatem, &c. this pleading is god, and 
ſufficient in ſubſtance ;, the. whole Court agred with him herein, that the Plaintiff j 
pere, foz this eſcape had juſt cauſe of Action; being damnified thereby, that the De- given for the 
claratton is gd, the exceptions thereunto well anſwered; and co by the Rule of the Plinciff. 
Court, Judgment was given, and ſo-entered foz the Plaintff, , 


Sir Chriſtopher Heydon Plaintiff 
againſt Godſole and A. 
Defendant. 


Na Writ of Erroz in Parliament, to reverſe a Judgment in an Aſſiſe. The A wilt or 
I Parliament being diſſolved, Winne mobed-the Court now to have execution, ac- Errour in 
coding to the fozmer Judgments, Coke chief Juſtice. this was no Parliament, be⸗ — 
cauſe that no Pill paſſed, noz any Ropal aſſent; this was onety but an inteption of eq exec. 
a Parltament,- if any alſent, oz diſaſſent, there had ben to any Bill, then this ſould don prayed. 
have ben ſaid, to be a Seſſion; andthena Roule of this, was to habe ben made; al: 
ſoit is not to tried by a Jury, whether there was a Parliament oz not? In 2 E. 4. 8 
the · Parliament was by Super ſedeas revoked, 02 diſcharged, and this was upon the co- King E. = 
ming in of Enemies, and ſo in ancient time, as in the time of King E. 2. the Paglia- 
ment diſchargedby Pzoclamation, and by a Writ of Superſedeas, and this was upon 
the coming in of the Scots, but all * did then ſtand in their fozce, to be revived 
again at the next Seſtonof Parliament. As to the execution, upon the fozmer Judg- 
ments ; the ſame ought now here to be granted; the party hath ben long delayed ; 
and this being in an Aſile, which is feſtinum remedium, after Judgment delayed by 
a Writ of Erroz, tbeſe are unconſtlonable Pzocedings ; execution clearly ought 
now to be granted, foz the Kecozd was never removed, the whole Court agr#dbere* gyecucios 
in, that execution here ought now to be granted; and ſo by the Rule of the Court, grancedby 
execution was granted, if better cauſenot ſyewed to the contrary. Mo cauſe was — — 


»fyewed, and ſo the Rule ſtood abſolute. | 
Ff 2 Price 
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price Plaintiff, agginſt Maſcol 
Defendant. 


Entred Mich. 11. Fac. B. R. 


Rott. 250. 


In a Prohib's T a Prohibition to the Spiritual Court, upon a Libell there foz tythes, in pia 
tion upona K Declaration, ſets fozth five ſeveral pzeſcriptions foz a modus decimandi, there 
modus. pleaded, in diſcharge, and not allowed of, and fox this cauſe a Pzchibition pzayed de- 
Widdan-wa. murrer to this Declaration, G. Croke pzaped a Conſultatfon , foz that all the pze- 
ter Pariſh, in ſcriptiens ſet fozth in the Declaration are bad; the queſiton was foz the tithe, ari- 
che County ſing in the Pariſh of Woddam-Warter, in the County of Eſſex; The i, Pzeſcription 
of ex. was this tobe diſcharged of tithe berbage, foz barren cattel, in the Pariſhand out 
1. ok the Parke kept, and imploped onelp foz busbandzy, and maintenance of his Land, 
x Ro. 2.38. within the Pariſh, and ſo foz other young Cattel kept foz this purpoſe, cum vale- 
62.17% rent; and in the interim, it is laid, that be had no other pzofit of them, and in re: 
gard that he was to have his tithcs out of the pzofits of the land manured by theſe 
cattell, and therefoze foz tithe herbage of them, in this regard, be pzeſcribes to be 
diſcharged; this pzeſcription here, is not good, the ſame being to general, andtrench-= 
eth to the impoberifying of the parſon, if ve ſyall have no allowance foz barren cat- 
tell, the ſecond pꝛeſcription is alſo bad, being this, that if be kept mflch-kine oz 
Ewes, be pzeſcribed to pap at Lammas dap, 9, Chefes, this is not god; and foz 
fatting cattel, to pay nothing: upon this there was a Caſe. Mich. 37. Eliz. between 
Doct our Lewis and Gilborne, where the pzefcription foz a modus decimandi, was 
this, that in regard he paid foz Pilch-kine ſo much, (S) i. d. pe pꝛeſcribed to be dif- 
charged of the tithe of milch kme, and alſo of all other bzy Cattel, this was there 
beld to becontrary in it ſelf, foz a modus foz one kind, to be diſcharged, of another 
kind; and therefoze this pzeſcription held not god, and foz this cauſe the ſame was 
28 Eliz. R R. diſatlowed, another Caſe tpere was, which was a Lincolnſhire caſe, 38 Eliz. B. R. 
Sherington ze between Sherington ah Fleetwood, where the pzeſcription was to pay ſo much foz 
Fleetwood. wmilch-kine, and Ewes, and foz this to be diſcharged of tithes, foz them, and 
foz all pls dzy Cattel ; this was here avjudged to be a bad pzeſcriptton, and ſo here 

Littleton of in this p2tncipal caſe, this pꝛeſcription not good, and as touching Cuſtomes, Lit- 
his chapter tletons Rule in his Chapter of burgage, ts to be obſerved being thts (S) that Con- 
of Burgage. ſuetudo ex Certa cauſa rationabili vfitat!, privat“ communem legem, to that“ C⸗ 
very Cuſtome ought'to be reaſonable; but here the 9. Cheſes, to be in diſcharge; 

foz the milch⸗kine, and alſo foz all his other dzy cattel, this is a bad cuſtome and 
unreaſonable; the third pꝛeſcriptlon here is laid foz ſhozne hep, to pay fo2 this the 

Tenth fleece, and to pap no ober tithe foz the agiftment of any theep, and foz this 

cauſe tbe pzeſcription is not good; foz that be here pzeſcribes to payno moze, than 

be ought, de jure to pap, and ſo not good; allo it is not pere averced, that theſe 
hep oz Kine, were there kept, noz that be had any Kine 62 ſhep, foz which be 

ought to pay 3 and therefoze the pzeſcriptton not good; the fourth pzeſcription foz 

the latter crop of meadows, out of the Park, this is no other, but to pay this which 

be ought to pap, and by this to be diſcharged of that which be ought to pay, 


being the Ueſture, and to not good, the Fifth Prescription touching the Furzes 
; and 
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tillage, and ſo by this the Parſon to habe tithe cozn, which ſhould be of greater 
value foz him; and that the Bzoome was but of ſmall value, and given away to 
the pooze foz pulling of it up 5 and therefoze he to have no tithe of this bzoom, but 
it is not averred, that the bzoom ſo taken, was foz this purpoſe 3 and therefoze 
not good, neither is it averred, that this was converted into tillage. in the libel it 
is ſyewed, that this bzom was roted up, every peate, but doth not ſhew, that it 
was ſo done foz.this purpoſe, to convere, and turn che ſame into tillage ; neither is 
it averred. that this Land was barren, noz that the ſame was converted into tillage 3 
and. ſo the Pzeſcription not good, and therefoze pꝛaped a Conſultation; againſt 
this it was urged by Dꝛwenporto that cheſe ſ:berall pzeſcriptions are god; As to 
the 1. touching barren cattell, that were kept, to be imploped in husbandzy, and 
becauſe with them the Land ts tilled, and they make the encreaſe, foz that tithe 
co2n and hap, commeth of the labour of the Beaſt, and therefoze this is a god pꝛe⸗ 
ſcription. Hill. 8. Jac. C. B. Rott. 1109. Cokes Fook of Entries, ſol. 459. in Bix- 
ter, and Hopes Cale 3 tharfoz the payment of tithe cozn; and bay, to be diſcharged 
from payment of any thing, foz all bis poung cattell, kept and bzed up foz Agri: 


culture, a Pzohibition upon this was granted; anda conſuttation could never be ob 


tatned, the reaſon becauſe that Yusbandzy cannot be without Cattell; and therefoze 
not to have tithe of them; andupon that recoꝛd, no Conſultation was granted, there 
is alſo ſome (pech, of the diſcharge of the after crop, foz the rewine graſs; as 
zouching this alſo there was a Caſe, Hill.4,Jac.B. R. Rott. 411. Cokes book of entries 
fol. 460. Bart'et againſt Long, a caſe touching tithe wood, a modus decimandi 
pleaded in diſcharge of it; the ſecond Pzeſcriptton foz Lactage, this is good, as it 
is ſet fozth , foz principiorum ron eſt ratio, if the Cuſtome be not unreaſonable, it 
is then good; he would have Perbage of milch⸗kine, and milch-ſheep, and foz 
calves alſo; foz this, to have 9. Theſes payd him on Lammas Day, in conſidera- 
tion of the tithe of milch kine, and milch Ewes, and foz barren Cattell; be to have 
theſe Nine Cheeſes, although he makes but Ten Cheeſes, oz but Mine Cheſes in 
all; be is to habe 9. ſo that this tithe is here well ſatisfyed, with a collaterall 
thing, and do good, The third p2eſcription foz ſhep, to have the Tenth Flece. 
F. N. B. & Regiſter fol. 52. no tithe fog agiſtment of Land, in reſpec of the 
Cattell which fed there. The fourth Pzeſcription foz the after-graſs, in con- 
ſideration that everp one fhall pꝛeſerbe primam tonſuram, by which the Parſon 
ſhall habe the better tithe, and therefoze to be diſcharged of the after crop, foz the 
tithe of it, and this is called (rewine) this is good, foz by this, the Parſon bath 
the greater benefit; he Fifth and laſt pzeſcription, is not merely to be diſcharged 
of the tithe Bzoome, but if he bath barren Land, obergrown with Bꝛzoome, 
and at his pzoper coſts and charges, pe roots this up, and converts it into 
tillage, to pay no tithe of this; the Cuſtome is qualified, th's to be converted, 
the Came peare, oz the next, into tillage, and ſo this is not generally to be diſchar⸗ 
ged of tithe bzoom; and ſo the pzeſcription here is good, and pꝛapes that the 
P2ohtbition-may ſtand. Coke chief Jallice, theſe ſeveral} pzeſcriptions here, are 
laid to be time out of minde, and ypon theſe the Council of the other ſide bath de- 
murred; to demurre upon ſuch matters, is a berp deſperate kind of pꝛactiſe, and 


and Pꝛoome, «the libell is, pe took 60. loads of Bzoome, and paid no tithe foz It, 
the pzeſcription, in diſcharge of this was, tpat the land by this being bzought into 


Hil, 8. Jac.C, 
B. Rot. 110. 


Hil. 4. Jac« 
B. R. Rott. 


411. Ce. 
2. 


F NE Rei- 
ſter ſol. 32. 


4 


J would never have done ſo, but to joine iſſue upon the Cuſtomes, and firſt to try - 


whether there was ſuch a Cuſfome.o2 not? and if it be found to, then afterwards, 
to demurre upon the validity of this in Law. As to the Cuſtome foz barren Cattell, 
which are foz the Plow, oz foz the pale, no tithe is to be paid, foz the Perbage ot them, 
and this is cleare, and ſo ts Lynwood, animalia ftuct ifera, & ſterilia, theſe exemp⸗ 
ted from tithe, and this very cleare ; and ſo the whole Cofirt agreed with him in all 
this; that foz barren Cattell, bzed and kept to be imploped in busbandap, foz their 
agiſtment, no tithe to be paid, (unleſs it be averred, that they were by him fatted, 
and fold awap,) Coke, the Abbat of Colchelter, had the Parſonage W 
P 
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| 8 pet the Uicar had the tithe Lambs; and in one year, the Uicar had but one Lamb, 
| and the Abbat would alto have this Lamb of yim, whereupon the Uicar did write 


1 theſe two verſes unto the Abbat. (S.) 


Velleribus centum gauder, cum lacte bidente, 


Nec repulas magnum tuleris niſi pauperis agnum. 


Statute of The nine Cheeſes here, are as well foz the one, as foz the other. As concerning 

2E.6.cap.13- the bʒoom this ts tithable, notwithſtanding be converts the land into Arable, if the 

Statute of 2 E. 6. cap. 13. do not help bim. Haughton and Croke, clearly, the 

Bꝛoom is tithable, Coke. Jt was Farringtons Caſe, if wood be ſtocked up, and 

the Land converted into Arable, it was adudged here, that of this wwdtithe ſhould 

be paid foz this Land is fructifera, and therefoze to pay tithes; but if you would be 

diſcharged from payment of tithes, foz this, you ought then toaverre, and pꝛobe this 

Term . Aich. to be erilis, under-wood, and that you babe ſtocked up all, to make way foz the 

.12Jac-B. R. low; otherwite tithe to be paid of this, and ſo of other great woods. And ſo this 

chis matter Cafe was adjourned unto another time. Afrerwards Te:min. Mich. 12 J:c-B, R. 

moved agally, yſs matter was then mobed again. Coke, Notwithſtanding the demurrer io the De: 

claration be bad; pet if the Declaratton upon the Pzobibition be not god, a 

conſultation is then to be granted, and this is warranted by a Judgment given, Mich. 

Mich. 38. 35 El z. between Knightley and Spencer, that if the Declaration upon- the Pzohibi- 

Eliz. 7c. ſton be bad, then a Conſultation to be granted. Pere the 1. cuſtome not to pap any titbe, 

5 555 foz barren Cattel, imploped foz the pale, oz foz the Blow; oz foz poung Catte), 

A conſultati- but the minor is here omitted, fog it is not ſhewed, that theſe cattel were ſuch, and ſa 

on granted, not good, and therefoze foz this, a conſultation is clearly to be granted, the whole 

Oc Court agred herein, foz a Conſultation as to this, the ſecond Cuſiome, no tithe co 

be paid foz fat Cattel, becauſe to pay nine Cheeſes on Lammas dap in diſcharge of 

tithe of milch-kine, and fat Cattel, but doth not ſew, that he had any milch Cow,oz 

that be paid any Cheeſe at all; and ſo not god, and therefoze a Conſultationgrant: 

ed foz ihis by the whole Court. C ke. It he pays money foz a modus decimandi, he 

| map ſue foz this, though it be not alledged that it was paid, there is a difference 
Atriall at the between fructuoſa, & ſterilia animalia, not to havs Tithe in both kinds, 

Barr. Cc. 


Nota, that afterwards on another day, by a Jury of Eſſex, the pꝛeſcription fox 
the modus was tryed at the barr. Coke. it there bath been a pzeſcrtption fox a mo- 
dus decimand, if this modus be not paid foz a certain time, pet clearly this doth 
not alter the pzeſcriptibn foz this moans, but ve map pay it when pe will. Alſo if 

there was a pzeſcription time out of mind, foz a modus decimandi, foz land, when 

it was a Park, this pꝛeſcriptton ſhall have continuance clearly, foz the papment of 

this modus onelp, after that ſuch a Park be diſparked, and converted to another 

moze pzoficable uſe : the whole Court agræd with him herein; the Jurp upon ſuch 
directions bs the Court gave them, went together, and returning gave a Uerdict 

A Verdi& for koa the Plaintiff, in the Þ2ohibition, againſt the directions of the Court, and con: 
the Plaintiff, Trary to all their evidence, inſomuch that the Cogrt ſaid unto them, tbat they never 
bur againſt Heard of ſo ill a Uerdigt, they having no p2oof at all foz-the Pzeſcription, foz the 
the direction modus decimandi; but foz the tithe to be paid in kind, and therefoze the Court 
of the Court. aid that it ſhould be tryed again by another Jury, and would give the party no co1s 


inthis caſe, 


Marſham 
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Marſham Plaintiff, againſt Jolley 
Defendant. 


| bo an Action of Debt upon a Bond, a berdict given foz the Plaintiff, and Judg⸗ A writ of 
ment: A Writ of Erroz bzought to reverſe the Judgment, the Erroz aſſigned, Errour to 
becauſe the Bond was Sexiginti, whereas it ought to be Sexaginta. Coke. Falſe —— — 
Latin will abate a Writ, but will not vittate a Deed 3 the Court agreed herein, and J Dobe. 
by the Rule of the Court Judgment 'was affirmed, | I — 2. 47. 
336. 
- Ro. A . 
147. 10 Co. 
132, 133. 


Jourden Plaintiff, againſt Denny 


Defendant. 


| 1* a Writ of Erroz ; to reverſe a Judgment given in the C. B. the Erroz aſſigned A writ of 
was, becauſe Judgment was there given againſt a dead man, the Defendant Errour tre 
dying after the Niſi prius, and befoze the day in Bank: Jt was urged, that the verſe a Judg- 
dap of the Niſi prius, and the day in Bank, are all one, and to warrant this was 
cited, 40 E. 3. fol. 38. placito 12. that the day de Nifi prius, and the dap in Bank, is 4 E. 3. fol. 
all one in Law; and that the Defzndant bath no day to anſwer oz to plead any mat- 3% C. 
ter, noꝛ is pet demandable, and 35 H. 6, ſol 58. and 21 H. 6. f. 10. an Action of 33 H. 6. fol. 
Treſpaſs bzought againſt the, the one of them appears and pleads to Iſſue, the g+ 5% Cr. 
thers make default: At the day of the Nur prius in the Countrep, upon the Tryal 
of the Aſſue, a verdict was given foz the Plaintiff, and 100. |. damages; the Jury 
ſever the damages; the Writ returnable, ad utas, of St, Michael : The Plain: 
tiff pzays bis Judgment, the Court will adviſe of the damages; the Plaintiff" in 
the interim dies, the queſtion whether this death ſhould binder the Judgment beld, 
it ſhould not: The Defendant came in Court, and ſhewed the death of the Plain⸗ 
tiff, and ſo pꝛaped that they would not pzoceed to Judgment, © Fulthorpe to the 
Defendant, you are not demandablie now at this day, foz pou habe no day in Court, 
and therefoze you can have no Plea, but onely what you do and ſay by wapof In- 
fozmation, ut amicus curiz and not otherwiſe, and that which pou do alledge, they 
are to be matters apparant to the Court, but not matters in fait; here the default was 
in the Juſtices the which hall not turn the plain if to any paejudite, aifo the Judg- 
ment is tu habe relation to the day in Bank, at which time be was living, and atro⸗- 
ding to this purpoſe; there was a Cafe, Paſc. 36 Eliz, Lewis & uxor, againſt Suiter, Paſch. 35 Kl. 
in Battery, & 28 EN. between 1ſely and Pelham, where death happened in the in Of. 
terim, between the day of the Nifi prius, and the return in Bank. Coke. There 
will be a difference in caſe of the death of the party, where the Judge 1s to take the 
Conuſance, and where it ts befoze any Conuſance, as in Caſe of a Fine, 1 Mar.! ay | 
Dyer, fol. 90. Varneys caſe, that is not to be aſſigned fog Erroz, which is againſt 2 9 
the Dffice of a Judge, as appears by 7 H. 7. fol. 4. ab A man qpall not be received in 7 H. 7. 4. ab 
any Caſe to alledge any thing contrarp to that which one doth, as a Judge, as not to 
aſſign foz Erroz ; that the Juſtices of the C. B. did not give the Judgment, 1 
erk 
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8 A ſſiſar. 
32. 


udgment 
. 
Curiam. 


Clerk entred this, oz that no Juroz was ſwozn, oz that the Jurozs gave a Uerdid 
koz the Defendant, and the Judges gave Judgment foz the latutiff, foz this is 
contrary to that which they do as Judges: At appears by the i Book ct Aliſes pla- 
cito 32. if Judgment be given againita dead perſon, this is not void. but to be xc: 
verſed by a Writ of Erroz; foz there ought to be a Court, a Plaintiff, and a Dez 
fendant: Nommatim, this not to be avolded by averment, bur by a Writ cf Er: 
ro2, otherwiſe ro man ſhould be ſure of a Fine, oz aroth. r Judgment here, at the 
Nit prius dap, a dap is given in Bank; the Ni prius is by Act of Parliament, not 
by the Law, the King not bound by this: Pere a Judgment was given againſt a dead 
man, this cannot be pleaded, noz any Audita quærela to be had, and therefoze ex con- 
ſequent: this being Erroz, to be reverſed by a Writ of Erroz; th? Judgment given in 
the C. B. ſyall not relate to the dap of the Niſi prius, but accozding to the dap in 
Bank; and if death do happen, mean between the day of the Nih prius, and the 
dap in Bank; if Judgment be given, this is clearly errontous. Croke, A mat: 
ter which is againſt the Kecozd it (elf, is not to be averred as the death of the par: 
ty at the time of the Fine lev ed; otherwiſe of death happening befoze tbe Pocla⸗ 
mations had, Haughton. The Judgment here is errontous fo2 this Erroz, the 


. reaſon of this is, becauſe the Judgment is not true, the ſame being given at the 


day in Bank againſt ſuch a one, and there is no ſuch perſon, he being dead befoze, 
and ſo the Judgment is cledrly erroneous, Coke. Againſt a Fine, not to aver 
that the party was dead befoze, noz that the ſame was taken by Attoznep, but in 
pꝛoper perſon, foz that this is againſt the Dffice of a Judge, and therefoze this, 
in ſuch a caſe, not to be aſſigned: The Court was all clear of Dp:nion, that this 
Judgment being given againſt a dead man, is erronious, and to be reverſed, and ſo 
by the Rule of the Court foz this erroz the Judgment was reverſed, 


Nota, touch- Nota „That the firſt dap of this Trinity Term was St. John Biptiſt dap, being a 
ing the 'be- da in it ſelf, non dies juridicrs, and yet all the Courts in Weſtminſter Pall did fit 


12 Jac. 1614. 


x Ro. Rep. 
29. 


The Statute 
of 32 H. 8. 


cap. 21. 


the ſame dap, the ſame being contrary to the directions and obſervations of all the 
Almanack makers, by whom the ſame was cet down, not to begin till the next day: 
Upon this, Coke, All the Almanack makers are herein very much decetved; fox 
true it is, if this day do happen in the Term, then this is not dies juridicus, 
and the Courts do not then ſit on this day: But the true reaſon of this, and where 
foze we do now fit here on this day, is wozthy to he known and obſerved, which 
is this, becauſe the Statute of 32 H.8. cap. 21. made fo2 the Abzeviation of this 
Term, makes the full term to begin yearly foz ever after on the Friday rext after 
Corpus Chriſti dap, which day this is; and ſo this day by Act of Parltament is 
made to be dies juridicus, the ſame dap being not ſo im it ſelf befoze, and this 
is the true reaſon that we do ſit here this day in Court, otherwiſe we ought not to 
fit here untill the next Friday; foz this Act of Parliament hath made this Term 
to begin upon the Friday, and ſo hath made this day, when ft co falleth out, to be 
dies juridicus. 5 

Nota, Brook tit. Adjournment, placito 35. That anno 1556. St, John. Baptiſt 
diy happened upon the Wedneſday, which ought to have been the laſt day of 


the Term, therefoze it was adjourned, uſque diem Jovis proxim. becauſe that Feaſt 
was not dies juridicus, therefoze the Judges did fit die Jovis, and did not loſe that 


day. 


Whiſtler 
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Whiſtler Plaintiff, . againſt Lee. 
Defendant. 


Entred Mich. 11 fac. B. R. 


Rott. 222: 


15 Weit of Ettoz to reberſe a Judgement given in Abington Court, there 1 Ro. r. 33. 
held by anctent Cuſtom, in an Action upon the Caſe upon a pꝛomiſe; upon Non 3 We 
aſſumpſit pleaded, a Uerdict and Judgement given foz the Plaintiff; and to re- r do re- 
verſe this Judgement, a Writ of Erroz was bzought, and the Kecozd certified : It verſe aJudge- 
was urged by Davenport foz the Plaintiff, in the Writ of Erroz, that the Jubge- ment given 
ment is e 3 bt is lald, that this Tryal and Judgement, was at a Court peld — 
bekoze the „Suptiff⸗, und Burgeſſes of Abington, by cuſtom ; they have no Ou 
ſuch Court, no ſuch Pꝛeſcription, and therefoze the Plaintiff , in the Writ of 
Erroz, not to be concluded by this e be fhere ſo giben; they onght to have 
pere expzeſſed moze particularly, how they held their Court, whether by Cuſtom , 
oz Charter, this being an inferioz Court; and this is warranted by 22 Aſſiſar. pla- 22 Aſſiſir. 
cito 64, Foz affirmance of the Judgement, it was urged, not to aſsign foz Er- Placito 64. 
ro2 that which is againſt the Recoed, and this appears by Wigdſors Cale, 7 H. 4. 7 H. 4. fol. 
fol. 39, 40. 8 H. 2. fol. 15; 2d. 9 H. 4 fol. 1. 10H.4. fel. 5,8. and 7 Eliz. 39, 40, Gr. 
Dyer, fol. 234+ Doctot Bonners Caſe, the difference is between inferioz and ſupe- 
tioz Courts; inferioz Courts are to cettiſie how they do hold Plea, not to aſſign 
foz Erroz, that there was no ſuch Cuſtom, foz this ſhould be the way to dzaw all 
ſuch Judgements into queſtion , which is not to be allowed. Coke. Abington 
is an ancient Cozpozation; the action there was, an Action upon the Caſe upon 
a P2omiſe, and upon Non a t pleaddyy a Uerdice ard a Judgement bons thert 
t of Ertea baeugpt, awd this/upon the ＋ * — 


given fo the Plaintiff: A | | 
court, that it is tov generally etpzemtd, being time ont 6f minde, that 


ry power ta hold this Pen, that they dad 1s ſuch cuſtom there. 1. It is a'bety 
plaln and u clear tate, if an inferioz court holte plea, virthte hterarum piteth iam, 
02 virtute conſuetudinis: If a Writ 6f Gr roꝝ be aug upon ſpett pzocredfigs, 
thrd are to ſet this down in their Certificate, bodo t 21 o'd — 
; but: | Plea by den Wie is not of 
Recoad to be ſyewed, bit ſhut chep, time out of minide} have To done; they 12 
ure nat toalgign this fox Ertez, that there was no tuch ruſtome, fo2 the fame ts not " 
0 = 
Becs2d, yd certification Hr 
Fine there Jevyed by Mary d bor Mickie, ie Mary 278 
byed alrer the.Conuſans, but befoge this was cet t 25 of 
agmin tbe Sefer of ihe Ate, whith Le d dcs 20 K 
| vr po 
7 7. e 4, u b. allow It here that 1 98 Juni to Poly Per 5 ur 
9 tent, 
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tent, upon view of the Patent, it is not ſo contained therein 3 then they intitle them- 
ſelves by Cuſtom, what if the caſe were ſo, it would not be much material: but pri- 
ma facie, this Writ of Erroz lieth here foz another matter, not pet moved, the Writ 
of Erroz here bzought, is to reberſe the Judgement there given; this doth affirm 
that thep have a Court, and to alledge now foz Erroz that they have no Court, is 
contrarp to the Writ of Erroz it ſelf, Curia noſtra ſecundum conſuetudinem: At- 
ſignes foz erroz, that they have no Court, no Pzeſcription, if they uſurp their Ju- 
risdiction, and ſo no Court, but pet no Erroz 3 and it is Coram vobis in Curia, if thep 
have encroached a Court, pet it is a Court, ſo if no Court, then no Erroz. Dodde- 
ridge. Pou have here admitted this to be a Court, and the ſame to be held, ſecun- 
dum conſuetudinem, and then pou do aſsign foz erroz, that there is no ſuch Cuſtom, 
whereas in ſome caſes they nfap gain a Jurisdiction, by wap of incroachment : The 
Court was clear of Spinion againſt the Writ of Erroz, and the Errozs aſsigned and 
fo2 the affirmance of the Judgement, but foz this time without ſaping any'moze of 
Mich. 12 Jac. this, Curia adviſare vult: Afterwards, Termin. Mich. 12 Jac. B. R. thts matter was 
B. R. Cr. moved again, and the Court clear of Spinton againſt the Writ of erroz, and the er: 
Judgement rozs OT, and ſo by the Kule of the Court, the Judgement was then af- 


affirmed per 
Curiam. firme 


Bartholomew Plaintiff, againſt Belfield 
Defendant. 


Entred Trin. 11 Zac. B. R. part r. 
Rott. 924. | 


1 Ro. f. 36. 1* a Writ of Erroz to reverſe a Judgement given, 40 Eliz. in a Formedon tn the 
. Deſcandex , upon a Recovery by default upon this, a Writ of erroz bzougyt 


A Writ of 
error to re- 


demurrer 
— the Conule 
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but not the Tenancy, Coke. As to this, (the Law is ſo clearly:) Jt was then 
urged, that by 20 Eliz. Dyer fol. 363. the want of a Warrant of Attoznep is a 


good erroz, but here he is not the party that can plead it, Coke 3 pars fol- 4.2 in coke 3 pats, 
the Warqueſs of Wicheſters Caſe : At is there agreed, that in no caſe he in the fol. 4, Gr. 


Never non oz Kewainder, which was not made party to the firſt recozd by voucher, 
wall pave a Writ of Erroz by the Common Law, untill after the particular Eſtate 
determined, foz then they are to habe the Land; but if made party to the recozd by 
ald, pꝛier, reſceit oz voucher, then thep ſyall-pave a Writ of Grroz paecently, du- 
ring tbe lite of Tenant fox life, becauſe theÞ are made partizs tg the Kecozd;. but 


now by the Statute of 9 K. 2. c. 3. they ſhall have a Writ of Grroz, as well in the Statute of 
life time of the Tenants, as after their death; and lo by this it appeareth, that the 9 R. 2. c. 3. 


party to the Kecozd is enabled to plead in Bar. Coke. This is a Caſe of very 
great conſequence, there was a Caſe which was Ninean Meavils-Caſe, who was 
attainted of Pigh Treaſon; by this bis Wife to habe no Dower, till by the Sta- 


tute of 1 E. 6. cap. 12. andſo-being barred, a Fine was afterwards lebied of this Statute of 
Land with Pzoclamations., and the sue years paſt; afterwards the Peir -bzought ! E. 6. c. 13. 


a Writ of Extoz, and reverſed the Judgment of the Attainder : The Wife by this 
ſhalt be reſtozed to her Writ of Dower, as it was reſolved, foz ſhe had no means 
of reverſal, but reſolved that ſhe ſhould have ber right accrued unto. her, by the re- 
verfal of the Attainder, and accozdingly ſhe had this: But if any one bath 

ſo hanging upon a Recovery, and afterwards-a Fine of this Land is levied, and 
five pears paſs, this wall now clearly be; a perpetual Bar, and be wall baue no 
Writ of Erroz2 upon this Kecovery, though is be errondous fas to reverſe the ſame: 
The ſecond matter in this caſe is, who 18 to this: As to this. the Peir is to 
plead this, quoad errores, the Peirs are parties to the Kecozd, the Peir ſhall plead 
a Releaſe: In Actions reals and perfonsls, be wall plead any thing in Bar of the 
Writ of Erroz, he ſhall plead in nullo eſt erratum, without 1 of the Tenant 
unto him, be is the ſole party, and pzincipally concerned; a Fine to be lebied to 
the vouchee, Tenant in pꝛivitp, and then he map plead any thing which goes in 


bar of this, which makes him pziby : Pere the Peir map well plead, notwithſtan 


ding be bath nothing in the Tenancy, foz pere, in regard that the Law hach made 
bim Tenant unto the Writ of Erroz, he map plead a Releaſe of Actions, and why 
then ſhall he not be ſuffered here to plead the Fine: Attaint goes to the terre Tenant, 
and a Writ of Erroz to him that is pzivy, pere he may well plead any thing which 
goes in bir of the Mrit of Erroz, and fo pere be pleads the Fine levied, and the 
5 pears paſt, and without the terre Tenant this is good: As to the other matter al-, 
ledged, (S.) Poſt judicium, & ſuperinde ſeiſinam habit, this ſuperinde ought to be 


intended to be after the Judgment; alfo the Statute of 27 Eliz. cap. 3. of De: Stat. of 2581. 
murrers, will much aid this Caſe : J do not commend this manner of pleading, cap: 5. 


foz it had been moze ozderly and fozmal pleading, to have pleaded, that after the 
Judgment intravit, & fuit ſeiſitus, and levied the Fine; pere the Peir is the pzo- 
per perſon to plead to the errozs, be is the onelp party to the errdz, and therefoze 
he may well plead any thing which goes to the deſtruction of the Writ of erroz thus 
bzought. Haughton. The Judgment pere ought to be given againſt the Plain- 


tute do much ſatiMie me, a Fine with-P2zoclamations to be a final end, and to 
conctude; but it is not ſatd where, but neceſſarily it is tu be the right. and to the 

Land, and the Action alſo, chis'is necefſarily to de fa; in the Statute there is af- 
terwards a ſaving foz the right, therefoze an Action is within the Toby of the 


bound'by the Law; the Writ of erroz is to be 
r, nd he by Plea to conclude the Plaintiff in the Weit of 
Land, as well as if ve oats 
the 


taded againſt him, he is to be 
ught againſt the Pei 
eros, notwithſtanding that he is not 


— 
Mo 


tiff in the Wazit of erroz ; the Statute of 4 H. 7. cap. 24. the words of this Sta- 4H 5. c 24 


— 
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the releaſe of the party, he may well plead this in Barre againſt him. Dodderidge 
agreed herein, the ſole matter conſiderable pere is, who is co plgad this fine bere 
in Barre to this Writ of Ercour, as to this, if the Defendant here be pztvy to the 
erro2, whether be hall plead this which goes in Barre of the Writ of Erroz , be 
map well plead this and that fog theſe reaſons, where divers defendants are foz ſe⸗ 
veral Cauſes, each of them may plead by himſelf in barre that matter which be: 
tongs unto bim, here be who pleads this, is the ſole partp to the Action, be which 
ts terre tenant ſhall plead, that he levieda Fine to another, to the uſe of him and his 
heirs. It is a Rule to be obſerved, that every may who fs party to an Action, may | 
very well plead any thing which goes in barre of the ſaid Action, and this ts plain. 
the terre Tenant is not party to the Writ of Erroz, but be is atterwards to be cal- 
led in by a-Scire facias, if it be an erroz in fait, oz in Law, be is to make anſwer 
unto it, it is moſt pꝛoper foz him, and it lieth pzoperly in the mouth of him, who 
is party to the Writ, to plead this matter which goes in Barre of the ſame, by this 
Writ of Erroz he is to recover the Land, if no fine had been levied thereof, and 
therefoze this is to be pleaded, and there is no party which can moze pꝛoperip 
plead this, than the Defendant; bere be is pzivy to the 1. judgment, and a party 
fo the ſame ; and none can moze pzoperly plead this, and there ts no evaſion from 
this. Croke agreed herein. Fir(t, a fine is a Barre, and binds the right, it binds 
the right of Action, Conſtat here, De re, & conſtat De perſona, who is to plead 
this, the Defendant here map well plead this clearlp, this being a Fine, and a fine 
being the þigheft aſſurance that can be, and'therefoze much favour-is to be given 
unto it, the ſame being a conveyance made foz the ſerling and quieting of mens poſ- 
feſſions. Coke. It he might plead pere a releaſe of Actions reals, in the ſame 
adgment manner, and foz the fame reaſon, he may as well plead this Fine levied-as befoze, 
or the De- and the ſame a good barre to this Writ of Erroz, and fo the Rule of the whole 
fendant, &c. Court was, quod qkerens nil capiat per breve ſuo de exrore, 


Vinchcombe Plaintiff, againſt Pigot 
Defendant. 


Entred Trin. 11 Fac. B. R. 
| r 


An Action of | ba an Action of Debt upon a Bond generally (being bound to the Sberiff foz ap: 
Debt upon a pearance) the Defendant pleaded, Non eſt f:ctum, by reaſon of ſome new in- 
Sheriffs bond terlining in the Bond, (S) Vicecomit. Oxon.) being interlinev, George Croke, 
for appea- foz the Plaintiff, that the Bond is good; this interlineation notwithſtandmg z 
—_— here this is a Bond made to the Sheriff foz appearance, in which caſe, if he bad 
1 Ro. Rep. : : 

39. not named his name of Dffice, it had not been good, but pet be bimſelfcannot plead 
1100. 26, 25. to this, Non eſt factum. Coke. It J have g Bond, and another interlines ſome⸗ 
2 Ro. Abr. thing in this; this ſhall not avoid the Bond: ik one be bound to me by mp name of 
29 10. 28. Edward Coke miles, and afterwards be interltnes and puts this in (5) chief Ju- 
36, — {tice of the Kirgs Bench; this ſhall not make void the Bond, no moze ſhall this in- 
$47, 619, & terlining here; foz in no caſe, where J have an Intereſt by reaſonof a Bond, mp 


835. Intereſt ſhalt not be taken awap from me, and avoided, without me aſſent 3 ihe 
ame : 


— — 
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ſame: Ak Winchcombe, nuper Vicecomit, be interlined by a ſtranger. . Haughton 

Jaſtice, Ido not ſee how this Bond can be avoided, by the Act of a ſtranger, with: 

out the affent of rhe party himſelf, to whom the Bond was made, when as be him: 

ſelf did not put this Jnterlineation in, but the ſame ſo done by another ; and theſe 
wozds allo thus interlined not material. Trattman foz the Defendant, though 
theſe wozds are not matertal, pet this interlining wall avoid the Bond, 14H. 4. fol. 14 H. 4. f. 18. 
18. Briefs de Dette, was bzought upon an Dbligation, by J. I. Gꝛoter of London, 

and Gzocer of London was interlined in the Obligation; this additton of the @b- 

ligoz ſhall bitiate the Bond, 3 H. 8. Kellaway. fol. 162. placito 2. & fol. 164. 1 8. Kel- 

placico 7, the Cafe of Mills, where one was bound to him in a ſingle Dbligation, !avay £ 163. 

10 mille markes, the Dbligee waites a condicton upon the back of the Bond, foz C. 

the Dbligoz to enfeoffe bim of his Panoz de A. befoze ſuch a dap, and this ſo 

done after the ſealing, and delivery of the Bond, whether this ſhall make the Dbli- 

gation void, this caſe there argued at large. Coke. 'Jagre this, and fo ts 19 H. 19 Kl. 8. 

8, Tratman, 9 Eliz, Dyer fol. 261, 262. placito 28. à die confections, added, 9 Eliz. Dyer 

in a Leaſe, though the wozds, added in a Bond, be not material, b this ſhall P — 2626 

make the Dbligation votd, foz that after the additton, it is not the fame bond 
which the Dbligoz ſealed; and therefozeto this he may well plead, Non eſt fact um, 
after this alteraiton of it, though this be fo done without the pziviry of the Dblige, 
be ſhall be by this pzejudiced, becauſe the Dbltgatton of right doth apperfaint to the 
Dbligee, and be athis perti{ onght to keep the ſame ſafely, without anp rafute, oz 
interlining , and to this 1 is 14 H. 8. fol. 27. by Brook. Mich, 40, & 41 14 H.8. fo. 
Eliz, there was a Caſe between Markam Plaintiff againſt Gunſtone Defendant, 27. Mich. 40. 
where an Dbligation was made, by Pr. Blake, the Scrivenoz, by the nume of the ©* 
Town, and the party, but the addition was afterwards inſerted by a ſtranger, and | 
the Bond adjudged boid foz this cauſe, 36 H.8. Dyer fol. 59. in Debt ypon a bond, 36 H. g. 
the Defendant pleaded, Non eſt tactum, they were at JTue upon this, and befoze Dyer fol. 55. 
the day of appearance of the Enqueſt, the Katts did eat off the Seals of the Bond, 
by the negligence of the Clerk, in whoſe Cuſtody the ſame was ; the Judges there 

did charge the Jury to find that this was the Deed of the Defendant#t the time of 

bis Plea, and that they ſhould giv2 a ſpecial Uerdict, and Co they did, ſo that the 

party at his peril ought ſafely to keep his Deed without any raſure oz interlining in Note the dif- 
the lame, after the ſealing, and delivery thereof, foz if a ſtranger gets the Deed, ference tou- 
and doth cancell it, this makes th? Deed void, and of no fozce, and with this agrees — 12 
Coke 5 pars fol. 119. Whelpdales Caſe, where it is ſaid, that in all Caſeg, where ; 
an Dbligation was once his Deed, and afterwards, befoze an Action bzought, it 

becomes no Deed, either by raſure, addition, oz other alteration of the Deed, oz by 

bzeaking of the Seal, be may ſafely plead Non eſt factum, foz at the time of the plea 

it was not his Deed, Coke chief Juſtice, This is a very plain caſe, and a plain 

difference, and there is no book againſt it; and the opiniog;of Brook is good Law, 

where the bond was 40 1. and the ſame after made 201. he cannot hav? an Action 

upon this Bond; and ſo in the Caſe where the Rats eat off the Seals: whoſoever 

it is that cancels the Bond, this is not material, if it be cancelled, then no Action 

can be bzought upon it, but the difference will be this, where the raſure is in a 

place material, and where not, here it is onely in the addition, it would, much dif: 

fer, where raſed in the ſumm, oz cancelled, (though not known by whom) rig Action 

can be wenge upon it. It à have a Bond, and after ſealing anddelivew the particg 

name is rated, this rarure ſhall vitiate the Bond, a ſtranger here onely puts in the 

name of the Sheriff, (S) Vicecomir. Oxon. notwithſtanding. this the Bond remains 

good, and his jlea of Non eſt f:&um not good. Coke. Von ought to habe de: 

manded Oier of the Bond to him ſealed by the name of (Wincbcombe)" without 

(Vicecemit. Oxor.) this being omitted, i#$pou had de Oizr of the Pond, you 

might then well have pleaded this Plea, but now it voth not appear when theſe 

wozds were put in, Dodderidge, When there is an alterutiun bf the Bond; by the 

raſure oz interlining, and this in a place, that is matertal (by whomſoever this - 

done 


% 


* 
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done) this is not materiall , bur the Dbligation by this ſhall be avoided, and the 
42 Elz. reaſon of this is, foz the negligent keeping of the ſame, 42 Elz. an Action of Co- 
venant was bzought upon Indentures of a Charter * amongſt Perchants (thep - 
being by Cobenant to pay at the arrival of the Sþip, ſo much foz fraught, one of 
them pays his part, and then cuts off bis ſeal, this makes the Andenture void a- 
gainſt all the others, and ſo it was adjudged but pere in this — caſe, this 
interlining is not at all material, the ſame being but an idle ſurpluſage, but pet this 
may be made to be It Hanghton, In this caſe be wall not avoid the Bond 


this wap; but agreed to that which bath been ſaid, that if ie Bond pad been caſed, 
02 interlined in a Summ to be patd, this ſhall vitiate-the bond, but nat as this Caſe 
pere is. Coke chief 2 12 H. 4. A Ponk map be a Difſeiſoz; this the onely 

- Caſe in the Law foz it, be is not capable to be a Purchaler, and pet he map be 
a Diſſelſoz, if two oz thzee Monks enter, and keep another out of his 
an Aſſiſe lieth againſt them foz this: Dodderidge, By 13 H. 8. a map be 
a difturber in a Quare impedit, if one commands a Ponk to enter, and to diſſeiſe 
another to his uſe, who does ſo, nothing is by tþis ſetled in bim. 

Coke. It one commands þim to enter, and be doth ſo, this wall ſettle the Land 
in him that commands bim ſo to doe; as to the caſe remembzed of the Charter 
party ; ifone ſeal be cut off, this ſpall make void the whole; this is clear, the whole 
Court agreed in this, that if the Defendant here had demanded Oier of the Bond, 
and it had appeared to be the Bond of the Sheriff, taken by bim as Sþeriff; this 
would then have made it void, and the Statute of 23 H. 6. capite 10. is no gene- 
rall Law; and ſo the Rule of the Court was, that the Arion bere baought by the 
Plaintiff was well bzought, and that this raſure ſhall not avoid the Bond, foz the 

judgment Court thall take it to be as an ozdinary Bond, and not as the Bond of rhe She- 
pen for the riff, by him taken as Sheriff, and ſo by the Bule of the Court, Judgment was gi- 
tif. ven foz the Plaintiff, 


Suckerman and C oates Plaintiff, againſt 
Sir Henry Warner 
Defendant. 

Entred Mich. 11. Jac. B. R. 

Rot. 135. 


„ upon a Suit in the Spirttual Court foz Tithe Pap, in dif: 
charge of which it was ſyewed that the Abbot of Saint Edmonds Bury was ſei⸗ 

Sulr in che ep of the Panoz of Milney, of which Þpanoz theſe Lands now in queſtion are par- 
=pirirull cell, and tþat the Abbot held theſe foz himſelf, bis Tenants, Commoners, Far: 
Tithe May. mers and occuplers, diſtharged of Tithes, untill, and at the time of the difſolutton, 
x Ro. 2. 33. that afterwards by Letters Patents, the ſame Pannoz, and Lands came unto Str 
252. Henry Warner, who ſued there foz Tithes,, and ſo pꝛaped a Pꝛobibitton. Sir Hen- 
ry Warner fo this pleaded in Barre, and tpewed, that Suckerman and Coates the 

ntiffs, and all thoſe who had the ſald þouſe, pad Land, and uſed to habe Li- 

rtatem falcandi, to make Pap onely, and takes a travers, abſque hoc, =_ 
| ep 


"ow 
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they are Tenants, Farmers, oz occupiers of this Land, out of which he demanded 
rithes, the others reply, that they put in thetr cartel,and did alſo mowe the ſame, and 
ſo concluded with a per quod, they were occupiers of the Land, and ſo to be dif- 
charged of payment of Tythes, oz the ſame, & perth quod hoc inquiratur per pa- 
triam, upon this Replication, Sit Henry Warner demurred in Law, the Platntiffe 
jopned in demurrer. At was urged, that the Replicatton here was good, and the 
Declaration good, but the Barre bad, and a perfecn iſſue joyned,. tf the Decla⸗ 
ration be good, and the Plea in Barre, and the Keplication both bad; the Platn- 
riffe ſhall have Judgement upon the Declaration, 33 & 34 Eliz. between Hales 
and Smith, in an Avowzy, the Avowzy good, the Barre bad. Judgement gtven fz 5 
the Abowant, and the Judgement given, Coke à pars! fol. 83. b. in Southcotes 33, 34 El. 
Caſe, doth warrant this, and 7 E. 4. fol. 31. 2. b. Tilly, and Woodyes Caſe, Foz —— 
Wir Henry Warner, Jt was urged, with an admittance, that the Farmer and oc: Cock. . pars. 
cupier under the Abbot, ought riot to pay Tithes ; but þ® which comes in as a 1. 83. a. b. 
Commoner ought to pay TLitpes pere they were neither Farmers, noz Dccupi- Sourhcorts 
ers under the Abbot, it is here ſhewed, that Coates was ſeiſed of rhe ancient . * 
Houſe, and of 2. Acres, and that he uſed to cut Yay foz fodder, this is a kind of b. % 0 
a Commoner; here be did cut Pay, and upon thfs the Libel was foz tithe bay; aher caſe. 
and the ſame Plea was foz Suckerman, that pe was ſeiſcd of an ancient Bouſe, and 
that pe, and all thoſe who had this houſe, had libertatem falcandi , abſq; hoc that 
diſcharged of tithe, the barre here is good, and they are not within the Pzibtledge to 
be diſcharged of tythes, foz that they were neither Farmers, nop octupiers under 
the Abbot, pe pleads, that he put in his Cattell, and cut Pay there, and concludes, 
per quod fuit occupator, this Plea is not good. Coke, he which takes any thing 
as a p2ofit appzender, is not Tenant, noz occupier, if be takes the pꝛofits, be is to 
pap tithe ; pere the Abbot of Edmonds Bury was ſeiſed of the Panoz of Milney , 
this Locus in quo, parcell of the Panoz, certain Tenants were to have common 
thzee Loads of Pay, the Abbot was ſeiſed of the ſople in his demeſne, the Abbot 
ro ſe fitmariis, tenentibus, and occupters of thoſe cloſes, to be diſcharged of tithes, 
ere theſe perſons fued, are not within this Pzeſcription of diſcharge, to be diſchat⸗ 
ged from payment of Tithes; a Pzeſcription in this kinde, is to be taken ſtrictlp, 
becauſe the Came is to barre the Church from having of Tythes; here it is pleaded 
that they were fo have libertatem, or poteſtatem falcandi, as appertatning to their 
free hold, whether ſuch a one ſhall be ſaid to be denant, farmer, oz occupier under 
the Abbot, is the queſiton, pleads, that be entred, and put in bis Cattell, per quod 
fujt occupator, this is no good pleading clearly; foz this is but a concluſion of 
his, and it doth not appear unto us here, that he was Tenant, Farmer, oz occupier , 
under the Abbot, and ſo not to be diſcharged of tithes. * Dodderidge & Haughron 
Juſtices, agreed with him herein, and that this per quod, is repugnant in it ſelf, and 
a plain and clear Departure. Dodderidge, pou do not here purſue your P2eſcrip- 
tion, foz the diſcharge of tythes, pou habe but onely jus talcandi, the Court cleere of 
opinion, that the Barre here was good. Haughton, if the Abbot pzeſcribes in dif: A conſultati- 
charge of Tythes, this ſhall not be extended unto Commoners here, the barre is on granted 
good. Car a agreed all in this, and that the Replication is not good, and ſo by the * n. 
rule of the Court, a Conſultation was granted, | 


Nota, by Coke chief Juſtice, clezrlp, That Fiſhmongers may well juſtifie the bun- Xe, = | 

ing of Fiſh, if they ſell this again at reaſonable rates, but if they buy and ſell aggin- gn, he 

at unreaſonable rates, then they ſhall be taken to be within the Statures of Ingro(- 7... an 
onable Ingroſter. 


ters v and ſojt wall be alſo of Palfiers, if they bup and ſell again, at unrraf 
rates , thep be within the Statutes of Ingroſſers; if they do impoſe upon 
theſe their Commodities, great pzices at their pleaſures, they ſhall then clearly be 
taken to be Ingroſſers, and be puniſhed fox the tame. J 


Kennycott 
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Kennycott Plaintiff, againſt Bagen 
Defendant. 


Entred Trinit. 11 Fac. B. R. 
Rott. 473. 


Tel. 198. TN a Writ of Erroz, to reverſe a Judgement given in the C. B. in an Action of 

4 In. 30. treſpaſſe bzought foz taking of his goods; the Defendant by way of juſtiſica⸗ 

—— 4 tton lets fozth the generall cuſtome of the Land foz the taking of Pzilage foz the 

verſe a Judg- Bing, and ſhews that Sir Thomas Waller was, and ts chief Butler to the Ring, and 

ment in Treſ- that he was then at the time of the taking; his Deputy, and pe took the goods, the 

paſs. Wine foz Pꝛiſage foz the King, and fo in this manner juſtifies; the Plaintiff re⸗ 
plies, De ſon tort Demeſne, and takes a travers with an abſque hoc, that there 
was anp ſuch cuſtom to take pziſage'foz the King, and ſo an iſſue was jopned upon 
the Cuſtome, and fbund againſt the Cuſtome, that there was no ſuch Cuſtome, and 
Judgement given acrozdinglp, and upon this a Writ of Erroz bere bzought, fiippoe+ 
ling that this ought to have been tryed by the Judges of the Common Law, and not 
by a Jury, by the Countrep; and if by a Jury, this being a general Cuſtome, thoſe 
of Exzcer, where the triall was had, were not fit perſons to try this Cuſtome, and 
fo the triall errontous. 


Term. Mich. . Note, that this Caſe foz the taking of Pziſage was fozmerly in another Action, 
* — — R. and between the ſame parttes, argued Termin. Mich. 8. Jac, B. R. where Kenny- 
—1 — cott was Plaintiff againlt Bogen t a Trover and Converſion of certain goods, 
where he pleaded in Barre, the general! Cuſtome of the Kealme, foz Pzifage fog 

the King, and ſhewed that Sir Thomas Waller, was chief Butler to the King, and 

that be at the time of the taking, was his Deputy, and ſo juſtifyed the taking of ths 

Wines. to this Plea the Plaintiff there demurred z divers exceptions there taken 

to the plea z%. It was ſhewed, that he ought to have Pꝛiſage of all the Mine [a+ 

den beyond ſea, and unladen here; pe ſhews that the ſame was laden beyond ſen, 

but doth not ſhew, that it was unladen here, and it ought to be all umaden, but this 

is not ſo ſhewed in the plea. A ſecond Exceptton be s, that of every ſhip la⸗ 

" ben bepond ſea, be ought'to have foz/p2ifage, 1. Tunne e the mut, and another 

behind the maſt, but doth not ſyew in his taking, that de took them in this manner, 

be ought to habe ſhewed, the manner how they were taken. 3. Exception, the 

Plaintiff ſaith, that the Defendant did take the goods, and converted them to his 
dn ute, the Defendant pleads, that he tock them to the uſe of the Ring, but doth 

mot tiavers the converſion to his von ur. A Fourth exception in his Pleaz ye 
fewer that be took the ſame, as lawfull Deputy to Sir Thomas Waller chief 
Butler to the ing; and doth not fhew how he was bis lawfull Depugy, which be 

ought to have dont; foz the Defendant; it was anſwered, that the pft was good, 

5 as to the firſt Exception, becauſe he dath not ſhew that the ſhip was unladen, 'tig 
; true, this is not ſhewed, but it is ſuffirſent, to ew dow te fact was ;/ foz be did un⸗ 
load 11. Tonne, and a half at one plate, and 9. at another place, and the King bath 
no right to the Pziſage; till 10. are unloaded, and that ſo pe took both together — 
. | | tbe 
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the King at the firſt place 3 the ing is to have two of twenty. To the 3. Excepti⸗ 
on, where the Converſion is confeſſed, and juſtifyed ;, there needs no Travers. As 
to the Fourth Exception, if pe toak pere as his ſervant, and by bis command, this 
is good; pere be did this as bis Deputy onely, and a Deputy claims not any thing 
in his own right, and therefoze be needs not to ſhew how he came to be his Deputy, 
but if he had taken this as an Alsignee, there be conveys an intereſt to yimſelf, and 
tpere he ought to ſhew how he was an Aſsignee ;; but here in this caſe; he had no- 
thing to do, but as a ſervant, and therefoze his Plea here is good, without ſhewing 
how; here all was unloaden, half, ($)9. at one place, and 11. the other half at ano⸗ 
ryer place; this being thus ſpewed, is good, and ſufficrent to entitle the King unto 
two Tun, per curi:m. 6 

Flemming chief Jultice, It load twenty Tuns beyond ea, and beings them hither; 
as ſoon as pe comes, and opens the Ship, makes bis ſale, and this entered in the 
Merchants Book, and then bzeaks the bulk, be may then pzeſentiy take the Pziſage 
foz the King, (5) one Tun befoze the Paſl, and another behind the Paſt, and this 
be may well take, befoze the Ship be unladen, whereſoever he bzeaks the bulk firſt, 
there be map pzeſently take the Pziſage foz the-Ktng, and he is not to follow him to 
au other place, to attend his unloading, but he is to take the pziſage foz the King 
pzecently, at the firſt place where be bzeaks the bulk of the Ship, and here he 
bꝛougbt 20. Tuns from beyond Sea, 9. of them he unladed, he may pzeſently take 
two Tuns foz Pailage foz the King. | 

Williams and Velverton Juſtices, agreed with him herein, otherwiſe it may be ve⸗ 
ry P2ejubiciall to the King, and this way the King map be deceived. The whole 
Court agreed herein clearly, as to the matter of the converſion, the Defendant ought 
not here to Travers this, foz he bath ſyewed, and conveyed by big Plea, a good and 
ſufficient Title, to himſelf foz the King; and if any deceit be uſed by ſuch aſubjec; 
as to take this to his own uſe, pe is then to be puniſhed foz this by the King ; foz 
that this belongs to the King, the whole Court agreed all in this, and that the Plea 
in Barre was good. | a | 

Williams Juſtice, Pere it is matter in Law, whether be may bere ſeize oz not; be 
may this doe foz the King , and not to travers this; as to the point of Deputy, A 
comewpat doubt of this, be is not to be made a Deputy, but by waiting, and there- 
* foze this ought-to be ſhewed, how that by ſuch a Writing, be was made his Depu- 
ty; here the pleading is, that be did this, as lawfull Deputy to Sit Thomes Waller, 
and alſo per ejus preceptum, & ſufficiens deputatus e iſtens & per ejus preceptum ; 
took the ſame; the Court overruled this; and all the other exceptions, that the Plea 
in Barre was good, and that the Plaintiffe had uo cauſe to demurre, and ſo by the 
Aule of the Court Judgement was given, and ſo entered foz the Defendant, & quod 
querene, Nil capiat per Bulam. | 

Wilhams Juſtice, doubted of the matter of Deputy, and of the pleading of the 
ſame, that be ought to habe ſyewed, bow he was made bis Deputy; but the reſt of 
the Judges all againſt him in this. This Judgement being thus given againſt the 


udgement 
r the De- 
fendant, o& 


quad querens 


, Plaintiffe, be did afterwards in the C. B. bzing this Action of Treſpaſs, as befozs , xi capiat per 


and iſſue joyned, and tried upon the Cuſtom fox 
no ſuch Cuſtome to be; and upon this the Writ of Erroz here bzought to reverſe 


this Judgement, that this Cuſtome was not well tryed, being tried by a Jury , 


whereas the ſame ſþduld have been tryed and determined by the Judges of the Com- 
mon Law, and if by a Jury, pet not bya Jury of that place, at Exeter, where the 
ſam2 was tryed. Jt was urged foz the Plaintiffe, in-this Writ of erroz; to reverſe 
the Judgement, that this ſhould not habe ben tryed by a Jury, and that it appear* 


eth, Coke 9. pars fol. 30. b. 31. a. 6. in the caſe of the Abbot de Strata mercel- coe g. par 


Paiſage, and upon triall found /n. 


8. 


1a ; that matters in Law, ought to be tryed, and determined by the Judges of the fol. go, Ct. 


Law, as matters in fact, are to be tryed by the Jurozs, bere the matter in queſtion, 


is matter in Uſage, and this is a generall Uſage, foz the taking of Pziſage foz the 2. f. 3. Fit. 
Ring, an ancient Uſage, and the ancient Law of the Land. 21 H. 3. Fitz. title pre- tit. prorega- 
P b | rogative tive pla. 26. 
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rogative placito. 26. Nota, quod Lex Angliz, & conſuetudo ejuſdem eft, quod a qvi- 
balcunque alliis ſeoffatus fuerit, dum tamen a domino rege aliquo tempore teoffatus iue- 
it, pro tenement, quod tenetur per ſetvitium miletare, Qod Dominus Rex habeat cx- 
ſtociam omnium reriarum, & tenementorum tam de feoftamento allorum, quam de ſe- 
offamento proprio, and this ſo was agreed by the whole Court cleerly, and fo ad- 
judged acco2dingly, by this it appears „ that this ancient Cuſtome, is taken foz 
the Law of the Land, and the ſame is to be tryed by the Judges of the Law, 
: and not. by a Jurp, as pere in this Caſe it was, and it appears in Plow- 
Plowdens dens Commentaries, in the Caſe of Mynes, fol. 310. that Nopal Ppnes by the 
Commenta- Law belong unto the Ning, and to have a Jury to try matter in Law, as they 
141,310.cale yaye done in this Caſe, this is Erroz. 

„ Cole 9. pars, fol. 75. b. 76. in Combes caſe, That a general uſage , which 
fol. 5 5, 76. is ſa per totam angliam, this is the Common Law, as foz a Copibolder to ſur: 
Chambers render, 02 to make a Leat⸗ foz ons year, without Licenſe, this de communi jure, he 
caſe. B. R. max do, and this general uſage, is the Common Law, x Jac. in B. R. Dane Plain- 
Np tiff, againſt, Medhurſt, in an Action upon the Caſe, bzought foz the killing of a ma- 
Medhurft, ſtive Dog; the Defendant pleads a ſpecial plea, (S) that he was a Warrenner , 
and found this maſtiffe in his Warren, killing of his Conies, and tþerefoze be bilitd 
bim, and ſhews the general uſage of Warreners to do ſo, and tþis was here adjudg- 
ed to be a good lea: and a good Juſtification upon-this general uſage, to be ſo 
th2oughout the whole Realme, As to the main matter here of Pziſage, this is an 
Cobe 3. pars. ancient duty, due unto. the King3 this taking of Pziſage is an ancient duty, and 
fol. 12. in Revenue, belonging to the Crown of England, at the Common Law, if the Law 
Sanders caſe. gives à right to a thing, it alſo gives a fitting remedy to come unto the ſame. And 
this appears, Coke 5. pars, fol. 12. a; In Saunders Caſe, if a man bath Pynes 
occult within his Land, and leaſeth his Land, and all mynes within it, here the 
Stat. of 13 E. Lefſee may dig foz them, foz that cuando aliquis aliquid concedit, concedere vi- 
2. Raſtal. fol. detur & id, fine quo res ipſa, eſſe non poteſt, and with this agrees, 9 E. 4. fol. 8. 
_ It appeares by the Statute of 15 E. 2. Raſtall title eſtreais, fol. 147- touching the 
In temps f. fozme of the eſtreats into the Exchequer , by the King's chief Butler, of the pꝛo⸗ 
rie germ. viſton by htm made of Wines, and likewiſe of Pziſage by him taken, and this fo 
5 — 4 continued, till the ſame was farmed out, in the time of King H. 7. and H. 8. Term. 
Mich. 6 E. 3. Mich. 6 E. 3. fol. 291. 292. placito 50. old print. the Archbifhop of Yorks caſe in ' 
fol. 292, Cc. a Q10 warranto bzought againſt him, foz taking of Pziſage, and bis claime there: 
unto, where it is ſaid, that Pziſage is an ancient duty, and revenue in the King. 
as King, and the Butler of the Ring, is to certifie rhe eſtreates into the Exchequer 
21 E. 3. fol, Of the ſame, ſo that by this it, appeareth , that this is matter of Law, and of the 
46, Oc. Ring's Þzerogative, and this iriable by the Court, by the Judges, and not to habe 
an ifſue jopned upon it, and therefoze the triall of this by verdict, is Erroz, and ſo 
to be reverſed. 21 E. 3. fol. 46. the Prior of Mertons Caſe, which ſeems to make a- 
gainft this, but doth not, the Pzioz there jopned iſſue upon the Cuſtome, that there 
was no ſuch Cuſtome, this was tryed by Uerdict, and found againſt bim, upon this 
a Writ of Erroz was bzought, and the Judgement affirmed ; but this was a ſptci- 
all, not a generall Cuſtome, and foz his advantage, and therefoze not to be rever- 
21 E. 4. fol. fed, but here it is otherwile, being a generall Cuſtome, oz uſage to habe this pziſage 
4; 17-& 36. foz the King > But admitting that this matter was triable.per pas, then it is to be 
: conſidered, whether thep of Exeter were to tip this, 21 E. 4. fol. 10. 17. & fol. 36. 
b. an Dbligation fait, dated beyond Sea, in a triall it is to be laid, that it was 
made at ſome place within the Kealmez pere it appears to pou generally, this 

Paiſage to be paid, and taken foz the Ring. | 

Croke. This Pꝛiſage is an ancient Duty, which" the Ring uſually bath had. 

4 Dodderidge. # 2iſage is an ancient Duty, which the King bath alwayes had, ik 
there be 20 Tun, oz above in the Ship, the King is then to have foz his Pꝛiſage 
one Tun, befoze the Paſt, and another behind the Paſt , and this is a ginerall 
Law, by which he ts to hav? this, afterwards, as appears by the Statute, De Cu- 
{i1ma magna, the King did grant fog to pay but two ſhillings foz Pzilage. _ ſo 
7 is 
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this caſe was adjourned foz further Argument, Akterwards, Term. Mich. 12 Jac. Term. Mich. 

B. R. this Caſe was moned agatn, the (age. „chat Kenmicott maugbt an Ad, 21 Jace B. RR. 
on of Treſpaſs in the Court o C. B. againſt Bogen, tog bia nf coking: of ©* 

two Tuns of WMpite- wine. Bogen to this pleaded, that long time befbse the Ning, 
time out of mind, was to hau Pziſage, which was alwayes an wered, to ſhe Ring 
and to bis Farmozs, in — — (S) of every 10 Tun, one Tun, and of every. 
20 Tun 2. and ſhews, that the Plaintiff bzoughs, intra poxtum de, &c. u ſhip with / 
20 Tun of wine, and did there unlade the ſame, and that. be, as (ervane- to Sic 
Thqgas Waller, chief Buzjler,of.the-Kyng,.foz:the Parſage.of the King Zifoz-bim 
did then take the ſaid two Tuns of z the plaintiff replies , Dy injuria ſua 
propria, abfque tali cau(2, upon this they went to iſſue, ad tall, a verdict, and 
Judgement given againſt the King, and upon this a Writ ot Erroz now bzought to 
reverſe this Judgement, this being maſter of Law, and ſa not ta have ben tried q 


A Urp. 7 ö f 19 3h. A a © 
_ ſollicitor of the King, that which is the Cuſtome of England, is not to 
be tryed by a Jury, 8 E. 4. fol. 23. in treſpaſſe- foz digging his ground; the'Defen» 8 E.4. ſol. a3. 
dant ſhews a Cuſtome in defence again? the enemies; to male trenches and Bul- 
warks, this cuſtome is the Common Law, and is not to be gut in True: to be tried 
by 8 Jury, becauſe it is the Law of the Land and with this agrees 2948, B. Dyer. 4, x.3.0yer. 
fol. 37. in Maleverets Caſe, and 21 H. 7. fol. . ch. lo in this Cafe here, this Cuſtome fol.37, Or. 
alledged fog the Pziſage, is theAaw of the KHealme, and therefoze the ume not o 
bave been put in iſſue, this is, the Law of rþe Exchequer, to unto the Kecozds 7; 
of the Exchequer, to ſee there what Paiſage is due unte the Ring, in and 6 E. 3. 3 E. 6. E. 
the manner ok taking Pzilage (8) one vefoze, and the other Hat; if wis | 
be matter in Law, then the triall of this by a Aurp, is erro2; that this is matter in 
Law, 21 E. 3. fol. 46. Fit Zz. tittle error placiro 65, and Brook title Cuſtomes placito 21 £5.61 
21. a particular Cuſtome is the Law t particular plate, but not of the whole Firz. A. r. 
Realm; but a generall Cuſtome, oz uſage of England, is the Law of England, and ror. placito. 
this is not fo be tried, and determined by a Jury. 34 H.8. Brookes caſes,fol.57. placi- 65. Or. 
to. 255. Brook title cuſtomes placito 59. Cuſtome per totam Angliam, is rhe Common 34 f. 8. 
Law of the Land, and tuch a Cuſtome is not triable by a Jury 3 fo pere, this Cu. ful. 35, S 
ſtome, oz uſage foz Pziſage, is the common Ta at the Land, and the ſame ought not l 
to habe been ſo tried by a Jury, and this being thus tried, the ſame is erroz, and fot 
this erroz, the Judgement is to be reverſed. | 
Coke. The King bath this his pziſage by pꝛeſcriptton, and by 5 & 6 E. 3. it is a 5&6 E. 
thing againſt common tight. . e Dag 0 Ak ur: Lene 
Dodderidge. The master here iconſiderable is, whether this matter ber her. iii 
ſuable, v2 not: &arit, oz not Tarle, is triable b the reco2yy but if he will ut ibis 
upqnan ifſue, and.ſo will try this, this pen is good, and ſufficient, fried; 
andfo it is of Land in ancient demeſne; this is tube tried vy the netcoꝛd ot abet 
day Book. Bet ik be will: put this in fue, andutry it, re triaꝭ is goed, the mer 
bere is, whether this Pziſage be ſuch a Pzerogative, which belongs to the Ring, ye 
which, a Jury is not to try z if this be belonging to the King, as in lhe right of his 
— v2 if he hath _ oo coor lex 3 by 2 roar 1 — 1 the ſole 
point here conſiderable in this Caſe, if this be a Pzerogarive Ropali in the Ring,as 
in the cight cf bis Crown, the Judges then art to take noticyof thts, and not to 
ſuffer this to be tried by Jurozs» 1 | v. 
Coke. It is very evident, and clear, that the Ring bath this but by paeſcripti- 
on; it appeareth by 5 & 6 E. 3. that the Biſhop, and tbe Ring bath this by Pze- 3&6 E. 3. 
ſcription. Purveyance is foz the King's houſhold, and if the King will grant this 
oper to another by Charter, this is not good; pere they pzeſcribe to be diſcharged of 
Pajſage, it is a very; hard mattes to pzeſcribe againſt inignia Goronz ; Inihenread/ bay 
of, a, diſcharge made amts ang e of the parwent of-puxlgpance; purbemnm is © >; 
vue, unto the King, by ſbe Cammen Law of:the Land, but paaſage is not (a, burt | 
paiſcription, it is a plain and: a fleare Wir one walli eee 
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tori, a good Recozd woath knowing. 
Yclverron Solicitoz«General, there is no Judge but well knows what Pꝛiſage is, 
(S one Tim to —_ befoze the Paſt of the Sbip, and another Tun bebin(he 


lechef Juſtios? This is a trus difference, a St hall pay Butlerage , 
but not Pzitage; and an Engliſhman ſyall pay jziſage, but not Butlerage z and a 
—_— London ſhall papneither of them: Tyis matter pere is well traverſable, 
2 it is againſt the Law of the Land, faz a Stranger is not to pap Pziſage,. ſince 
the Charter of King: Edward the feſt, made 4 E. 1. granted to Strangers:Per- 
 thants, that they ſhould not pay Paiſage. 8 

Velverton Solicitoz, By the Common Law they are to pap it. | 
Dodderidge. By the Common Law; the Ring is to have Pziſage of all generally, 
but the Charter of 4 K. 1. doth diſcharge Perchants-Strangers from the payment 

5 of it, in tiew of which, they grant two ſhillings a Tun foz Butlerage. 

The Jadge- Cole. We dv not kndw how we can reverſe this Judgement thus given, and ſo , * 
ment without ſaying any , this caſe was further but not moved agam af+ 


reverſed nor terwards ; the par ng ths opinion of the ended the ſame between 
8 — neither reverſed, noz vet affirmed, 


5 
Fowler Plaintiff, againſt Seagrave - 
5 Defendant 


| An A8ionor [® an Action of Treſpaſs, Kota, per Coke chief Juſtice. When a man claims a 
Treſpa, Vc. - Warren, infra omnes terras dominicales, he cannot extend this into the Land of 
Free-boiders 3. foz when any one clatms a Warren-by C harter, he cannot clearly in- 
large this beyond the Charter, but he ought to take the ſame, as it is expzeſſed in 
the Charter, and not otherwiſe; otherwiſe it is, where he claims the Warren by 
Pzefcription, and thts is the difference, the Court agreed with him herein, 


44h 


. „Sell Plaintiff, againſt Wilkinſon 


21 N 
EIN ' ant. 
- » ty, 8 5 1 
, — - = 


63. * | 
of Debt upon a- Bond of 2cO |. upon Oyer demanded; the con- 
was, to ——— —— — * the 
paid, und foz default of payment, de Action was bzought, to which 
that pe bad no notics' given him of „ 


Boney was 
the Dofefivant pleaved in Bar 
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dap, ſo that the onelp point was, Whether in this caſe notite ought to be given the 
Defendanc by the Plaintiff, of yis Marriage day, oz not, befoze his Acton bzought, 
oz whether at bis peril pe is to take notice of it himſelf. Coke, and the whole 
Court agreed herein, that no notice of the Parriage day was here to be given, but 
that at his peril he ought to take notice of it; ſo ls 18 E. 3. fol. 18. Coke, 8 E. 4. 
fol. x. is no Law: Af J deviſe Land to my ter, in which deviſe J alſo en- 
jopn her to pay 100 |. to another, on the day a his Marriage, no notice is in this 
caſe to be given to her of the dap, but pet this is ſomewhat moze doubt⸗ 
full then the pꝛincipall Caſe here in queſtion is, being bound to pay it: The Court 
was clear of optnton, that no notice was here to be given that the bar of the We. 2 | Plains 
gy good, and ſo by the Rule of the Court Judgement was given fop the "> 
Pl b * | * 


| Daly Plaintiff , againſt Fyar 
| Defendant 


and ſo fog this reaſon 
Pzeſidents and Reſolutions 
of C. B. and ſo by the Rule 
entred, and the Defendant to 
pearance of the other, 


A Caſe concerning he Hundred of 


Witherley. | — 


17 a Writ of Erroz td ceverſe n 


— FY mt. to. 4 
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Keiſer Plaintiff, againſt Thrre/ 
| Defendant. 


15 an Anion apon the:Caſe; bzought againſt the Sheriff of N. fz an . up⸗ 
. — on Non culp. pleadedz all the ſpeciall matter was found, and ſhewed to the Court, 
or an eſcape, which was this, That a Capias did Jſſue to the Sheriff to take one (JohoJ+whith 
was by a w2ong ame; the Sheriff returns a Non eſt inventus, and upon this a 
Teſtatum iſſued out to him, and therein named him by his right name; upon this 
- Sheriff took þtm, and had him in execution, and afterwards ſuffered him to 

eicapes 
Haughton, If the Sheriff do arreſt olle, and hath him in exetution, be the Pꝛoces 
by which he was taken, erronious oz not, if the Sheriff ſuffer him to eſcape,be ſhall 
be charged with this eſcape, though he was erroniouſly taken in executton : The 
whale Court agreed herein, and that the Sheriff is antwerable foz this eſcape, not⸗ 
— we firſt _ — — a _— foz he was 25 and =D 
fo eſcape ; reupon Non culp. p eaded, pecia orgs "je te e he 
iat the firſt Cipias a wzong nam, pet the Court ir 


b ig taken, and by bis rinbt name, though the firſt hs 
ble foz this 1 N py fob 


udgement The Sberiff wall be" 
Er oo n foz the ta 


rye 
[1 
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7 Ko. 2, 32. F an Action upon an ascount, e ap gpeard to ve to be this : The Defendant, by 
— of J bis Deed, did acknowledge the Tx 100 |. from the Platntiff, to be im- 
ployed by htm in Perchandize, and nted at his return, to give unto bim a 

ſufficient account of this, and of his hefiowing of tt: Upon bis return, the Plain: 

tiff bzonght againſt him this Acton of account: The Defendant pleaded, that at 

ar — return in — an account unto the — the St refuſed, 28 H. 8. 
1 Dyer, 10 Ale | ens t a way habe; 
bene W | | — 


Judgement is not taken away by Th — and fo > 97 2 


2 the Plain- was given foz the Plaintiff, 
el 


$ambern 


. 
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Sambern Plainuft againſt Samberr 


a | Defendaar. 


JF © P2ohivition, to ſtay Pzoceedings in a Sult in the Spiritual Court, where 4 — 
the Cale was this: Upon a Mili Nuncupative, by which the Teſtatoꝛ d2viſed bis einn — 
Land to be ſold, and the Uendoz to diſpoſe of ſo much of the Money to one, and of ſo 
much ta another, foz which money a Suit was begun in the Spiritual Court, foz the 
Haping of this Sult, a Pꝛoptbitton was pꝛaped. . 

' Dudderidge juſtice. Me may grant a Pfebibitton to the Spiritual Court, in 
caſe of a Nuncupative Mill, the validity of which, is onely upon the pzoof of Wit: 
neſſcs, if this contain matter of conveyance, and diſpoſition of. Land, 

Coke. Where a man deviſeth his Land to be Cotd by I. S. and ſo much of the mo⸗ 

ney to be diſpoſed of by him to one, and ſo much of the money to another, this is not 
within the Jurisdiction of the Spiritual Court; foz them there to hear and deter: 
mine this, but this pzoperly belongs to rhe Common Law: The reaſon of this is, 
becauſe that this is iſſuing out of Land; otherwiſe it is where a man deviſeth, thar 
his Feoffees ſhall ſell vis Land, and that the money ſhall remain in their hands to 
pay Legacics withall ; then m ſuch a Cate foz this, a Suit Is pzoperly to be there 
in the Spiritual Court, but not in the firſt Caſe, becauſe there it is meerly tempo- 
ral: If the deviſe was, that they ſhould ſell the Land, and beſtow the money to 
ſuch foz vim, this is trpable at the Common Law; otherwiſe where it is that his 
Feoffees ſhall (ell, and the money to remain in their bands to pap Legacies, this is A Prohibici- 
tctable in the Spirituall Court, this being clearly Teftamentary, and this is the dif: on granted 
ference ; tbe whole Court agreed with him herein, and ſo in this Pꝛincipal caſe, by * m 
the Rule of the court, a Pzohibition was granted, 


Hookings and Hart Bail for Callis 
the Principall. 


Ota, That in this caſe a Judgement in Debt was given againſt Callis, who was Nara. The 
the Pzincipal Debter, who was convicted of Burglary , and in Cuſtodia foz — 4 
the ſame; a Capias ad ſatisfaciendum iſſued out, a Non eſt inventus returned; upon on of the 
this a Capias, and a Scite facias againſt Hookings and'Hart the Bail, being þis Sure: principal of 
ties, who pleaded this matter of Attainder, the Canbictton ot B , thereby Burglary. 
to 5 and diſcharge themſelves from the ſaid Judgement, againſt Calli e Painci- 
pall. 
Haughton, Dodderidge, and Croke. Jf one be condemned foz Felony, Indicted 
and Attainted, and this upon his own Confeſston, and afrerwards be pzocures bis 
pardon ; this Attainder of bis, ſhall not be uſed as a ſhift, to ouſt and defeat others 
from their juſt debts, the which ſhall not be taken away by this Attainder, the whole 
Court agreed herein clearly, and that this plea, by the bail, of the Attainder, and The plea of 
conviction of the Pzincipal of Burglary is not good, nog ſhall avoid their ſatisfying of — tor 
— * bad againſt the Pzincipal, and ſo this their Plea ruled votd by the 
ole Court. : 


The 
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„ WG againſt Cox 


| An An ton [Hes ance an — foz a  foxcible entry, George Croke took Exceptions to quaſh the 


| — 17 be, heme concluſion heres (wv fas) & contra — og & 
cem ment tity & tia magna, no 
* | RE ſame was taken befoze one Sue of Pa z Alo 

£ 


RD e 2 

of LE SEES 
_ Indi&mett men, fo fe ec upon te Star 
quaſhed, er this to be contra pacem, mo 


en. would not grant, Ye the! 


Pane! ant . againſt Lacking 
„Deſaſer 


Entred Hill. 11 Fac. R R. 
Rott. 499 


* 


An Adlon of T an Attion of Covenant, the ſame being N foz OD of Land, which 
——— fe | was not Nuper laid down foz Paſture, contrary to bis Covenant, 
ber a Haughton. Af J fell unto one ali my Lands (Nuper) in the Tenure and occups- s 
plojved. tion of 1.5. if they were in vis Tenure twenty pears theſe Lands ſþall be 
ſaid to be Nuper, tn his Tenure — ind and ſhall well paſs, | 
Dodderidge. The onely queſtion in this Caſe is, what number of pears ſhall be 
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a Carryer, a Boatman, ti a Trover and Converſion of his Gzovs to him 
« Trover and pejivered, aid they miſcarryedz Two Agtions by bim bzought, the one a Treſpaſs, 
T Ro. Abr. Fe other a Trober and Converſion: Upon a motion now made, the rule of the 
$67. 1 Ro. c In the Trover 


Rep. 79. . 

Coke. There was a Cate reſolved in the C. B. when J was there, concerning 

Graveſend Barge, in which were a great number of Paſſengers; one there had a 

pack of great value, and of great weight in the Barge, there ſuddenly happened a 

very great Stozm, and they were all in great danger, and were, fo their own ſofety, 

enkozced to thzow out a great part of the goods, foz the ſafeguard of their lives 

which were then in the Barge ; amongſt which goods , foz the lightning of the 

Barge, this pack of Goods was thzown ober: Afterwards, be which was the 

x owner of this Pack, bzougbt his Actton upon the Caſe againft the Bargeman, foz 


7 
7 
273 

— 
15 


— theſe his Goods thus caſt over ; and we all there did reſolve it clearly, that this 


being the Act of God, this ſudden ſtozm, which occaſioned the thzowing ober of the 
Goods, and could not be avoided, and foz this cauſe he recovered nothing z upon | 
this reaſon is the Caſe in 6 Eliz. in Daliſons Reports, where one was bound to keep 
and maintain the S:a Walls from overflowing ; if this happen by his negligence, 
this ſhall be waſt, otherwice if it ſo happen by the Act of God ſuddainly, and fo una- 
voidable ; the whole Court agreed bim herein, | | 


on 
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Attoe & AP Plaintifls, againſt Hemmings 
- = Defendant. 
Entred Trin. 10 Fac. B.R. 
Rot. 969. 


3 Action of Cobenant, the caſe appeared to be this, Thomas Taverner, an Aion ot 
— 5 made a Leaſe foz pears unto Salisbury, inþ0 entved., und tres theroof Corcaan, 


poſſeſſed : Taverner doth deviſe the — Wife foz ber 4ife, & 
Unho grants this over to the hee Minintils tag tate yeants if the wall wo long lde: 1 Ro. 2. 80 
| Attozns, Executrix and dies: firſt Andenture 1 
ate contained, and upon which were mond: 44. 


Ddibers | 
Salisbury in the firſt Andenture 37 l. A 


I, Kent, 'the f 


doth covenant to pay 
ſtirced. 1. 


- AI HAY 
conſtruction of 

2 — 44 4—ů——— and-n0 Hen. 

. —— 


8 
ſervation, and this on 2 pare of the Lela pimſel, wpich is not ſo here3 in Plow- 1 
dens Commentat ee, fol. 13 1. in B ownings and Beſtons Caſe, it is there queſus - Commenta- 
er on the part of the Lefe ito-pay fo much ties, fo. 131, 
* as a-Kent, 0286a-mmiin groſs; in 26 tl. Cr. 


umm in , n 10 Blu Dyer, fol. 235. 
Dacres did — a Leaſe af bis Land and 


Jo 2 

; a "And 3+ Mbe 
ene ee 0 in this. Caſe the dame is, thedicfi Ac- 
tis foz 40 yearst0 the Plaintiff, it the iiuſt Aſſignee c lite fun 
er this laſt Aſligne map have an Aton of Covenants it was 
cannot: It appears, Coke 5 pers, fol. 18. b in Spencers Caſe, what 
ne — ot Covenant; and in the end ot encers Tuſa, we- 0 
tatute of 32 H. 8. c. 24. — —— 


l 


rain by wap of Covenant by the Leflee, e the ſame Irſdaature; 1h. 
is a good reſervation 3 and they are all the wozbs of the Leſſoz, as well 2 
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Leſſee, and all one, as if the wozds had been, that the Leſſee ſhould habe the Land, 
and the Leſſoz the Kent, this had been good, and it is all one here in effect ; and di⸗ 
vers times, by the conſtruction of Law, wozds ſpoken in one ſenſe, and by one 
party, ſhall be takenin another ſenſe, as a reverter, foz a remainder ; ſo here , by 
conſtruction of Law, this ſhall be ſaid to be a Rent⸗ſervice, and no difference there 
will be, where the Leſſee ſaith, that the Leſſoz ſhall have the Kent, and unto which 
the Leſſoz agrees, and where the Leſſoz himſelf ſaith ſo, by way ok agreement, and 
Browning and to which the Leſſee agrees, in Browning and Beſtons Caſe, there is vut one ſumm, 
Beftons caſe. hut this caſe now here in Queſtion is a ſtronger caſe; pere it is expzeſſed in the 
beginning of the Covenant, Jn conſideration of the papment of the Kent hereafter 
mentioned, he did leaſe the ſame, ſo that this is by wap of reſerbation, and ſo in⸗ 
cident to the reverſton, alſo this is not ſuch a collateral ſumm, as ts objected, it 
is not collateral to the Land, foz it concurrs with the Land, foz it is, that the 
Leſſee ſhall have the Land, paping the ſame ſumm, ſo that it doth run with the land, 

and he which hath the reverſton wall have this Kent; and this was the true intent 

and meaning of the Covenant. Alſo the Aſſignee of part of the Keverfion ſhall pave 

this; koz if it be a Kent, and be covenants to pay rt, either Debt v2 Covenant li 
eth foz it, which the Aſſignee may have, if it was a fitmmingroſs to be paid; there 

pe muſt be an Aﬀignee of the whole Eſtate, oz not to habe it, ſo is Winters Caſe, 

14 El. Dyer, 14 Elz. Dyer fol. 309. alſo it hath been adjudged, that an Aſſignee of part of the 
fol. 309, Cc. reverſion is within the Statyfe of 32 H. 8. cap. 24. 'foz the Statute ſaith, Any 
Gꝛantee oz Aſſignee ſhall take benefit of this; as touching the Dbjection , that it 
is not averred that Mary the firſt Aſſignee of the Keberſtonfox life, was living, at 
the time of the Action bzought, this is not needfull; the Law gives wis Acton, 

at the time when this Kent is behind, ſhe was then living, but tiped'afterwards; foz 

this Kent ſo behind, in her life time, the Action-of Covenant well lieth, che was 

itving, when the Kent was behind, and ſo the Plaintiffs here are ſuffictently- in- 

tituled to have this Action of Covenant. ra 1. 

Coke chief juſtice. This is as common as map be, that an Aſſignee ot a Kever: 

fion foz part, ſhall have the benefit of a Covenant, and ſo it is in Hill and Granges 
Caſe in Plowdens Commentaries, there is nu great difficulty in this caſe , benigne 
interpretandz ſunt interpretationes vc res magis valeat quam peteat; here the Leſfee 

doth covenant to pay to him, his Peirs, &c. ſo much yearly, would pou now 

bave this Kent to go to the Executoz, it cannot fo be, bis meanin appears plainfp 

to be, to pay this unto his Petr. Convenire is the agreement bert of both parties, 

and here is actus cnotra actum, ik he had ſaid, J agree that you ſhall have ſuch a 

rent, this had been a good'rent, and ſhould go with the reverſion, and when J did 

Browning and read Browning and Beſton's Caſe, being by Jndenture, J did then take this clearly 
Beſtons caſe. tu be a Aent; as foz the other point, 4 do hold it clearly, that the grantee of part 
of the Eſtate, being the Plaintiffs, wall take benefit and advantage of this Co: 

venant here in Leonards cate, in the C. B. it was adjudged, that a grantee foz years 

of the Keverſion, ſhould take advantage of a condition, within the Stacute of 32H. 

32 H.8.c.24. 8. cap. 24. and it is very plain and clear, that ſuch a Gzantee map babe an Action 
of Cobenant at the Common Law, the old difference was between a Covenant 

Coke 5 Pars, Perſonal and real; this appears in Spencers caſe, 5 pars fol. 18. where dibers Ca: 
fo. 18, Cc. (es are put to this purpoſe... As to the matter of averment, the Leaſe was made 
pere by Mary Taverner, who had the Reberſion foz life, foz 40 years, to the Plain: 

tiffs, if the ſhould to long live, with a Covenant foz the quiet enjoping of it, Mary the 

leſſo2 dies» the Covenant well lietb foz the Rent behind in her life time; if a man 

| maketh a Leaſe, reſerving'rent, 'Haberidum , 'foz many pears, fo that the reſer- 
vation is placed befoze the Habendum, pet this is good, and the Judges by therr 

” conſtruction, are ſo to marttal the wozds, as to make it to be a reſervation of the 

Kent, foz the whole term; here the Plaintiffs have juſt cauſe of Action foz th 

Bent, and this Action of Covenant here by them'bzought foz*the fame, is well 

x *. | Dodde 
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Dodderidge Juſtice. The Statute of 32 H. 8. cap. 24. extends the condition as 
largely as the Covenant, and a Leſſee faz years is within this Statute, to take be: 
nefit thereby; as to the averment, there is no queſtion at all to be made of it, but 
if Mary the G2antoz of the Revert ears, if he would live ſo long; if the 
died after the cauſe of Action did gro death of hers wall not take away their 
remedy by way of Action, foz at Rent which was due befoze ber death, which is 
this Kent foz which the Action of Covenant is here now bzought : At one bzings 
an Action, as the Aſſignee of J. S. will this abate the Action, to ſay that J. S. is 
bead, clearlp it will not. - | 

Haughton Juſtice, and the whole Court agreed with him herein, and that the 
Plaintiffs. bere had good caute of Action tos this Rent, which was behind in the Judgment 
life time of Mary their Gzantdz, and fon which Kent this Action of Covenant is here o, carton 
well bzought by them; and ſo by he Kule of the Court, Judgment was given foz tig. : 


the Plaintiff, N 


Cliſtan Plaintiff, againſt Vares 


17 a Pzohibition to the Spiritual Court, in caſe of trpal of the validity at a Leaſe, Prohibition 
Coke chief Juſtice. -The Ctvil Law will not allow of a Leaſe, unleſs that it m Count, 

have Tradition delivery, and therefoze the ſame is not to be tryed there, but they Gr. 

are to be pzdhibited, becauſe they will there dzaw the matter ad aliud examen; if an 1 Ro. 2. 61. 

acquittancehe there ſhewed, they may try this there, but no Feoffinents oz Leaſes, 2 C. 350- 

wherein our Law and their Law do diff:r, but there they are co be pzobibited; here — n 


the one ſaid there that he had a Leaſe, the other ſaid that he had another Leaſe, this 
2 will go about to try there the validity of Leaſes foz. 
pears, they, are 
Dodderidge Juſtice, he difference will be this, where a Tempozal matter is 
the main thing, and where but acceſſarily, a matter at the Common Law comes 
there in queſtion, upon a matter there triable, rhe oziginal matter being merely 
Spiritual, and acceſſarily a Tempozal matter happens in debate, this is there 
tryable, otherwiſe it is, where oziginally the matter is not there triable; there if 
they p2oceed, they are to be p2obibited. | 
Coke, At one declares upon a Leaſe made to him by a Parſon, who ſays be did 
not demiſe , but ſues him foz Tithes in the Spiritual Court, this matter of the 
Leaſe is trpable there, but here they are not to be ſuffered to try there the validity 
of Leaſes, foz that they hold a Delivery to be made of Leaſes, as well as of Goods, 
02 elſe the ſame is not good: Where the one claims by virtue of a fozmer Leaſe , prchlbiti- 
and the other by a latter, this is triable here, and not in the Spiritual Court, on granted 
the diffzrence befoze remembzed is to be agreed; in this caſe a Pzohibition was per criam. 
granted per Curiam. | 


M m Wright 


— 2 n 


1 « 4 4 . <q 0 
5 1 8 #h C4 4 * = . 1 


dea. arty footer” 
He 2 


A Prohibii. FAE to the Duichy Cart, fox {ox yporeeding there ma matter, after a 
Judgment at the Common kum, in un Agion of Treſpaſs. 
— Coke, Afzer a Uerdict and Judgien: given in an Action of Treſpaſs," this/mat- 
Court. „., ter is not to be bzought into any Engliſh Court; this reſtrained by the Sratute of 
x Ro, Abr. 4 H. 4. cap. 23. Eodem modo quo quid conſtituitur diſſolvitur, here the Judgment 
382. was given in a Court of Kecozd, and therefoze the ſame is not to be diſſolved in the 
Mo.835,916, Duchy Court, noz pet in any other ſuch Court; and fo the Statute of 27 E. 3. 
_ 4. cap - 1. in the time of King E. 1. a Quo Warranto was bzought againſt the Earl 
4. c.23 Marrein, foz claiming of certain boots rhe 1 — that pe had no 
3 In. 123. Warren, neither by Pzeſcription, no: 22 — J | be obtained A 
4 In. 86. Charter foz to habe a Warren, infra terras domini cales, he canno — gt enl 
27 K. 3. cu. this his Charter by Pzefcription, the Gans was in the zune of Ring E. 3. 
place inqueſtion was Weſt-lin, an Actfon of Treſpaſs againſt the Garnier af 
King : where the King will pzoceed by Infozmation, pe = to pzoceed in 
Court of Kecozd, not in the Dutchy. 
Haughton agreed with him. 298 3s kex a 
which is not a Court of Rertid, to 1 
Kecozd;. and no Deerte r ae, | 6 
given in a Court of Aecead. 


5 Dodderidge. Weare here ſwozn . ” 
No Prohibj. un much as wn cum. — 3 — 22 5 
tion granted, Juſtice hy us done unto all, but not athefwiſe A 


but ended that in. this caſe they were 10 be pzojtbired, but yl, — * 
berween the upon a Curia ulterius adviſare vult, the Court was 


parties, herein, but the ſame ended dertoeen tho parties, 


4 * 


arge 
Se 

Age 

a 


Ls 
y 


Gold Pin, "and ce zar Pha 
| Defendarr- 


+. / 2 2 EC 4 


An Aion of a Ggionof Debt bought againſt the betend . 
debt againſt who pleaded fully adminiſtred; the Court was mobed to habe — hands 
2 ties actoading to the Sta tatute of 3 Jac. cap. 8. 
Coke chief Juſtice.“ This Defendant is not to find Sureties, upon this ber 
Plea of plene adminiſtravit pleaded, foz that the is not to the 


— 1 of her own pzoper goods, but foz the damages onelp; is no 
it bath been foznieely reſolved in the C. B. when J was there, that nei⸗ 


Stat. of 3 thenk an Executo2 noz an Adminiſtratoz was within that Statute of 3 Jac. cap. 8. un- 
Jac. c. 8, &c. leſs thep pleaded ſuch a plea, by which it appeared that they ſhould be chargeable, to 
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anſwer with their own pꝛoper Gods, this ſo appearing, then they ſhould be within 

we Statute, and to find Surkttes accoading fo che Statute, but not otherwiſe : but 

if here in this CaſzTureries thould be found, this would then change the Judgment 

of the Law, the which in this caſe here is conditionally, (with u Si habueric) and 

if we ſhould here find Sureties, ou would then make the Judgment to be abſolute; |... 
we whole Court agreed with him herein, and ſo ruled, that the Defendant ber? the Court, 
was not within the Statute of 3 Jac, to find @ureties, but was freed and diſchar- Or. 


ged vy the Judgment of the Court from fo doing. 


Ruſſel Plaintiff, againſt Bac ſhurſt 
Defendant. 


15 & Pꝛobibitton to ſtay pzoceedings in the ſpiritual Court, upon a Libel there by 4 Prohibitl. 

the Parſon, foz Tithe of Under wood, bp reaſon of a-Pzeſcriptton in non de- — 1 
cimando, tot the Milde of Kent, this Wood growing in the Wilde of Kent. Her- Tithe Loder 
den moved the Court fox this Pzobibition, foz theſe reaſons; 1. A whole Coun- wood, in the 


trey generally map pzeſcribe in non decimando, in a particular place, and as a Wilde of 


whole County may lo do, by the ſame reaſon 2 particular perſon may, A Se- Fen: , 


cond reaſon, the Statute of 2 E. 6. cap. 13. gives lite unto this Pꝛelcription, foz 22. 


this parffcular place and n cn 1 Ro. Abr. 
Che chief Jaſtice. Linwood, a whole Countrey map pzeſteibe in non de- 633. 
cimando; and ſo is Doctor and Student, in his laſt Chapter, fol. 166. b. but it is * — 
with this P2oviſo, 'fo that there is beſides this maintenance foz the Parſon, other 3 
wiſe the ſame is not good ; the Statute of 2 E. 6. cap. 13. 'aids pou not at all in 
—— dog a — in — TI TI ſap —— 
be was Conqus roa by compoſftion had : At is true, that in fozmer time, lahm ünce 
this place was not Tithable-, becauſe thers was no Wed there but great Timber 
Trees. which were not Tichale; but theſe being now cut down, waſted and de- 
ftroyed, by the Jron Mills in thoſe parts, and as in many other plates; now this 
place which was not tithable befoze, being now Under wood, and converted into 
Paſture, is now become tithable, and Tithe wall there be paid; and if waſte and 
barren ground, foz the which no Tithe hath ever bam paid, if the ſame be. now me: 
ltozated and converted into tillage, now by the Common Law Tithe ſhall be pze- 
fently paid foz this, unleſs the ſame be within rhe Pzoviſo of the Statute of 2 E. 
6. of exemption from payment of Tithes tog a certain time, after the meliceati- 
on of the ſame, as appeareth in the Statute; "otherwiſe Tithes ſhall be paid pze: 
ſentiy; no Tirhes could fozmerly be paid here in this place, becauſe there were 
onely great Timber Trees here growing, but now clearly they ought to pap Tithe 
foz the Under woods, and this is the onely demand here; the whole Court was 
clear of opinion, that no pzohibition ſhould be granted here in this cafe, but that 
Titbe ſhould be paid, 4 5 
Coke. - Will pou allow the Parfon pere in this place Tithe Pep and Cozn/ 
and not Tithe Wood ? | | 
Dodderidge. By Linwood, and Doctoz and Student, a whole Countrey may 
be diſcharged from payment of Tithes, but thus at the firſt, of neceſſity, ought tu 
babe a lawfull commencement by wap of Compoſition, oz, 8c: . 1 
Coke agreed with him berein, and ſaid unto Henden, Shew nnto us an ancient 
Writing, by way of a Compoſition foz pour diſcharge of payment of Tithes ; 
the Statute of 2 E. 6. makes againft you yo though no Tithe was ever Pads 
m 2 e 


— 
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yet upon the meliozation of the Land , Tithes Hall be paid pzefentlp, if the Sta- 
— od, = wad tute bad not ben made; the Court all cleat of opinion againſt tbe granting of 3 
nie PW3obibition, aud | ſo no P2oþibition granted, 


Geſton Plaintiff, againſt Buller and Serls 


Defendants. 


A Scire facias 17 à Scire facias, the caſe appeared to be this, Due was Arteſted at the Suft of 
againſt rhe the Plaintiff, in an Action of Debt, m an inkerioz Court at Yarmouth, and 
Keil there the Defendants becams Bail foe 'bim; the walter was afterwards removed 
>. wa Habeas Corpus into this Court, and new Bail here taken, afterwards this 
_— n. 056 cauſq upon examiyation, was caſt out of this Court, and a Procedendo granted to 
1 Ko. Abr. Paccetd in the Inferiour Court, and a Scire facias unto theſe Detendants, being the 
746.7. ald Beil: Thequeſiton was, whether this Scire ſacias here baought, eth agatuſt 
Cole 5 Pars, the old Bail 02 met. It was urged againſt the Scite facias, and Coke 5 pars, cited 
fo. oo — fol. 70. hoes Cale, where the nature of a Bail is deſcribed, where in an Aston 
Caſe, Debt, and befoze any Judgment giben, the Plaintidath releaſe unto the Ball 
Actions, Duties and demands; ebe ee 6 70 the 
dant, upon bis default, and a Scire facias 2 the Bail 
32 H. 8. Leaſe, adiudgedno Barre, upon the wos 
Brook, tit. Brook, Title Mainpriſe, placito g. & man 
MMainprle to a__ — afterwards it came here 
= $6. do tame to paocetd in Loodon, this 
fog that once viſcharged, and 
— — 13. & Brook, Ticle Suret 
finds (ureties, afterwards be removes ** bodp, 
pl 1g, fe. 19, kee. ' Wait of Sei, and is dilmiiſtd, the eureties are diſcharged 
is, if the Whaintife obtains a Procedendo, d tog that the Defendant did not paove 
| his cauſe of pzivilege; foz there in effect, he was always a Pailſoner to the 
Ir and 


Coke. Whenthe matter is pers by us rejected, and caſt out of this Court, 
a Procedendo granted, we bp this, in a manner, were never poſſeſſed of the cauſe, 
and therefoze the matter to remain, and be in the inferioz Court , ſlatu quo prius, 
ISIS LING the firſt Ball is here revived, and the Scire facias well lies a- 
gainſt wem. Wut when the Kecoad is removed hither into this Caurt, and, the 
Court once allows of it, and is poſſeſſed of the cauſe, and ſa the matter 2 
pere, and new Ball taken, then clearly the firft Bail is abſolutely bifcharged, bun 
as the caſe is here, tt is as clear, that the ſtrſt Bail — 
Haughton. This is onely to ſhew cauſe, and when the cauſe ſhewed is here dif- 
liked of, and the matter is ſent down again by a Procedendo, then the mattur oth 
there reſt ſtatu quo. 

Coke chief Juſtice. - If the Bail be here recozded, and the term paſſed; the firſt . 
2Cr. 203, bail is thenclearlp dicchargedz but if in the ſawe term, we do here diſallem of 
Tel. 120, it, and fend the Cauſe back again by a Procedendo, as we map well ſo doe, then 
121. the matter doth reſt in the Inferiour Court, ſtatu quo pris, 0 and the fir} bail ta re- 

wved, 


Dodde- 


# - 
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Dodderidge. At the Bail be ffled here, and taken off again from the Recozd, 
then it is noKecozd; the Caſe in 32 H. 8. befoze remembzed, is to be 
with this difference (S) where this Court is fully poſſeſſed of the matter, and the 
term be paſt, there the firſt Bail is abſolutety diſcharged; but otherwiſe it is , 
where the matter is diſallowed of by the Court in the ſame term, the cauſe being 
then in thetr bzeaſts, either to allow oz diſallow of it, and when the Court doth dit 
allow of it, then it is as nothing, and the firſt Bail is then clearly revived: And 
ſo in this pꝛinctpal caſe, the Court was all clear of opinion, that the firit Bail — 
here is revived, and ſo the Scire facias here well awarded againſt the old Bail, and — 
— 2 by the Rule of Court, Judgment was given, and ſo entred foz the per c. 
aintiff, 


Malcot Plaintiff, againſt Dean 
Defendant. 
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a Bond, in which the Defendant fole was bound, 
ſealed, this had not bern god, tberefoze a j 
Dodderidge. 


7 
T 


per Billam. 
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Hilamore Plaintiff, againſt Bamforde 


Defendant. 


An Ationof I an Action of Treſpaſs bzought, foz taking away of his Pap upon Non culp, 

Treſpals for 1 pleaded, a Uerdict found foz the Plaintiff. Jt was moved in Arreſt of Judg: 

— of ment, that the Declaration was not god, becauſe pe hath not purſued bis Title 
Ye made in te Declaration. 

Coke. © man bzings an Action of Treſpaſs, fo2 taking his Pay, and con- 
veys unto himſelfa Title to it; this is moze than be ought to doe; but he ought 
to habe faid generally, Quare fozoum ſuum cepit, without making of any title to it, 
and this is god; foz ifone, as Executoz, bzings an Action of Treſpaſs, foz ta- 
king of a Pozſe, whereas in verity, be never was Executoz, this is clearly god; 
and bis being Executoz oz not, is matter ſ\ugatozp, and it is ſurpluſage foz a 
Plaintiff, in his Declaration foz Treſpaſs done, to make a Title to himſelf in 

5H. 0 fo. 44. this. 7 H. 4+ fol. 44. an Action of Treſpaſs upon the Caſe bzought, Qod Tbeo- 
lonium aſportavit, & illud ſolvere recuſavit; this is good, without making of any Ti⸗ 
rr tles * firſt wozds are void, and ſurpluſage, and the otþer geod: foz as the 
90 Kule is, utile per inutile pon vitiatur; the Court clear of opinton, that in this 
| Caſe, the —— ts good „this Exception notwithſtanding; foz it 
is but matter of ſurpluſage foz a Plaintiff, to make a Title in his Declaratton in 
treſpaſs; and ik he makes a Title, and doth not it, oz if bis Title be not 

god, Om being — of e, and nugato2y, + - - 
| X. wy - uſtice. The not make-any Title in an Action of 
efpaſs, the A — cog but if be do make a Title in the way 
> — he ought then to purſue the ſame, and make tt good; but be needs not 
to make anp Title in his Declaration, ſaying thar this Pay was foz Tythe belon- 
ging to his Farm, which is moze than be needed to have done; this is but ſur: 
piuſage, and ſo the Rule of the Court was, _ Judicium intretur pro que- 

rente. 


atis Plaintiff , againſt Kempe 
Defendant. 


An Aion of IF an Action of Treſpaſs, fox entring into a Youſe, and into g Cloſe, Sur Non 
— in a culp. pleaded ; the parties were at Aue upon one of them, but not foz the o⸗ 
— and ther; a Uerdict found foz the Plaintiff, Jt was moved in Arreſt of Judgment, 
* becauſe the Action was baought foz two Treſpaſſes, and but one put in Iſſue, and 

ſo foz this matter of bartance, the Plaintiff not to have bis Judgment, 55 
OK 
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Coke. Two Treſpaſſes are here laid, theDefendant pleads to iNue, to one of udgmen 
wem, but not to the other, and this to wich pe pleads is found againſt him, Judg* 
ment wall be given foz that which is found, be whole Court agreed herein; and Plaintiff per 
therefoze by the Kule of the Court Wr given foz the Plaintiff, iam. 


Downes Plaintiff, againſt Hackseby 
Defendant. 


T* an Amer upon a Suben e in the ee in an Amnzch- 


a (uit after a Pzobibition granted a modus decimandi, 
Coke chief Jake. 4 bade fem a . the time of Ring E. 3. 4 proton. 
a Court doth” pꝛocerd that not- _— an he wat | 


ſhall be granted foz the 1 
fo, foz this 

num ſequicufy 
and Fitz. Nat. Bre. 100. 


being out of the firſt on, al are to be rafirigiy, ſa all 
Inbibitions, be niap well 151 ' fame Tithee, but not foz theſe, in the 
ſame pear, and fo2 which be was pzohibited to cue; the whole, Court, agreed in 
this clearlp, that if pe libelied the ſecond time, foz theſe Tubes in ſpecie, foz which 
befoze de was p2obibited ; if he do thus Cue again, an Attachment licth. 
Dodderidge. . Foz other 2 N — Ae but 
onelp not to fue + op ON me thing which be was b:foze p2ohibited; but 
Gale coneatned in the fir HEE ce Geer WOES The ut of 
ofe corita e fir 0 8 Court t — 
che Libell be foz the ſame — — — — 


that an Attachment for an attach- 
be granted foz this his 1 2 ank oh to have bis ſpeciall Action ment, S. Gr. 


upon the cafe fo this 

Coke, — 44 very very yaw and an ancient Kecozd in the time of Trip. E. 3. 
E. 3. thig b of Juſtice, and of che Law, foz bim to li⸗ 
bel 12 2 bee ting a ae. br Ta bee pzobibited ; but if be 


Live is goad). other ARNE be os Tſe, i * 
is i ſame , 
Kites th libell - and eee wen 


Fox 
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Fox Plaintiff, againſt Whitchcocke 
Defendant. 


Mich. 12 Jac. 
B. R. Cc. 


Coke chief Juſtice, Pere in this Cafe the Leffee doth covenant and grant, that 
be will not allen upon patn of fozfetture Ker is a plain and clear Caſe, that this 


is a condition oz defeaſance, and that he by this hath a conditional and a defeaſable 
Eſtate, and ſo is Dyer in-thzee ſeveral places; and this is ſo without all queſtion, 
— gu 10 in a = — e — as well determine by contract, 

as the ſame map begin t : clear. 
* 2. Whether the Aſſignment here by the Kefſie unto Ed Ward Fox, having a Wife 
4.0 living, Whether this be a bzeach of the Tonditton, oz not; herein it is firſt to be 
wherein the Conſidered, ether this condition ſhall be extended to go to any Wife, which be 
condition is {hall after have, oz onelp to hts pzeſent Wife he then had: It was urged, that this 
for che bene- ſyal l go te any Wife whikh be ſhall have, and herein the difference will be, where 
firand where ſuch generat conditions do tend unto the benefit, and where to the pzxjtidiceofthe 
Judice of che Party * In the one cafe the ſame ſhall babe a | conſtruction, in the other not 
party. fo; to this purpoſe is the Bonk of 39 tl. 6. fol. 9. The condition of an Þbliga- 
39 H. 6. l. 9. tion was, that tf the Defendant , and ehe@enancs of the Duke bf York, fhonid 
ſtand unto tbe Arbitrement of the Plaintif, of all manner of Debates, that then gc. 
21 Hl. 3. f. 32. this doth extend but to the nts be had at that time, 21 H. 7. fol. 30. Puſetoes 
Cc. cafe, 27 H. 8. fol. 19. by Audlay; where the condition is beneficial, it ſhall — 
a large 


„* 
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al extent, vut otherwiſe It is where p20)udictal, 6 B. 3. fol, 31. & 14 H. 7. tol. 6 E. 3. ſol. 31. 
32. An Annutty granted th one by the P2ioz of D. untill he be pzomoted unto a ſuf. &. 
N t Benence by the te; this wall extend to ary T7062, 15 H. 7. fol. 1. & 19 15 H. 7. fol. 
H. 6. fol. 9. A man doth deviſe that his Land ſpall be ſold by bis Executozs, ibis ſhall !. Kc. 
extend to Gxecutdzs of Executozs, with this agrees 27 fl. g. fol. 15, in Dockw:ays 27 H. 8. fol. 
" caſe, ſhall extend to all his Confreets ; ſo here this condition not to be taken ſtrickipto 15 
- the Mike whHith he rhen had, but unto any Mie he ſhould have. 0 
Coke, The condition being, that he ſhall not alien but in hes manner, to &c, dy 
his #lienatron unto the firſt; be hath now an avſolute Eſtste, and to yi# Cſlate no 
Condition tan be annexed, by the wozds of the firft Cobanant: It was even urged, 
pat this alienation to Fox, was no bzeach of the condition becaut he could not by 
Act executed, convey this unto his Wifez to th s purpoſe is 15 E. 4, fol. 11. & 27 13 E. 4.tol.r. 
H. 8. fol. 27. 2.5. and fo this part of the condition is vold and impoſſible, and there · b. c. 
foze ic ſhall ſtand good foz the reũdue, as tt the condition had been, that be would not 
aſlſign-unto any but to a moigne foz life, and afterwards to a younger Bother; this 
is vold, as to the firſt, but hall ſtand good as to the other part. It was objected, that 
thts might be done by way of Deviſe, and that a Deviſ# is an Aflignæ within the 
Condition: to this it was anſwered, that a Debiſe is nor compzevended within 
the words of the Condition; the reſtraint by the condition is, that be ſhall not alten 
unto anp but unts his UWif? fox her lite, and after to one of her Chtldzen ; antyfoz 
default of ſuch, then to a :0:mger Bzother 3 hat this wozd ( N) ſets him at liberty 
to grant40 thoſe which are compzeyended within the (NI) & celiduum teimmi, fo 
one of the pounger B2others. ; 
bird, This liberty was to be executed in futuro, then it is to be conſidered, 
Mud tber Edward Fox, the Aigner of Geerge Fox the Le, fhall be ſubject 
to this condfcion, by bis Aſſignment over be ſhali be at i!berry, and not ſabjen co 
the condition, by Dumporis caſe, Che 4 pus, and by Leeds and Cromptons Coke 4 pars, 
cal? there cited, fol. 120. 2. a Licenſe diſpencing with part ſhall be foz the whole; fol. x 20. &c. 
tha: this wozd (vel) uni ſtatrum juniorum, gives bim an elcation to alicn' to which 
of them be would; then out of the wozds of the Covenant, do attones, that is 
to be, inter vivos, by the firft wozds of the condition , and che ſame not to be 
ſupplyed by a Deviſe, 27 H. 8. fol. 15: in Dockwrays Cale, actus ſimplices „ a 278.8. f. ;. 
man map do to bis UUife, as to pay mon2p to her, and the like, but actus civile:, 
not in criminal matters they are diſtinct perſons, as the one ſhall not be puniſhed 
cozpozally foz the other: The laſt matter confiderable is, UUbether the acceptance 
of his Rent, ſhall bar him of yiMEntry foz the condition: It was urged, at the 
acceptance ſhould be no bar, becauſe it is not pleaded that he did accep? the ent be⸗ 
foze bis Entry foz the condition; and by Pennants caſe , Coke 3 pus, ol. 64, 65. Coke 3 pars, 
if ve accepts the Kent of the Aigner, having notice of the AM gnment, rþis ſol. 64, 65. 
ſhall bar bim of his Entry foz the condition ; otherwiſe i he had no notice of it, &. 
if he accepts of the Rent, where no Kent is due, this is no bar, as if che Lear 
was befoze by him avoided; es to the pleading here, ( being that be accepted the 
Rent of the Aſſignee ) (Sciens) him to be an Aſſigns, this is not good, 7s t ts re⸗ 
ſolved, Coke 4 pars, fol. 18. b. in Sir Gilbert Gerrards caſe, in an Action upon Coke 4 pars, 
the Caſe, foe that che Dog of the Defendant, had bitten the Cattel of the Plein ol 18. b. Ke. 
tiff ( ipſe ſciens canem ſunm ad mordendum oves conſuerum ) this is not god, foz 
that the (Sciens) is not traberſable, noz pet amp direct allegation; and wich this 
agres 28 H. 8. Dyer, fol. 25. & 28 H. 6. fol. 7. in Cluns caſe , Coke 10 par-, o. — n.8 _ 
728, that where a rent is reſerved, at Michaelmas , oz 28 days after, the Leffie ce”. * 
bath an election, and if be pay it not at the Feaſt-day, then this is not due till fol. 128. &c. 
the ſceond dap, and it ſholl rhen be as a reſervation at we ſecond day: Pere in 
this Caſe, ce rent was ſo referved, and not patd on the Feaſt-day, but after the 
F-aſt-day, be accepts the rent befoze the ſecond day, and ſo befoze any rent due, 
which is no bar. 
Coke. Dany things are conſiderable in this Caſe, 
Kn Firſt, 
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Firſt, It is a very. plain caſe, that this Covenant and Gant pere on the part 
of the Lefſe, that be will not alien but to vis Wife foz ber life, and after, &c. that 
this Is a condition 02 defzaſance; and by this pe yath a conditional and a defeaſible 
Eltate. a F 

As to the Second point, The condition being, pat pe will not alien to any one 
but to his Wife, gcc. upon pain of fozfeiture z by the firſt alienation, this party to 
whom the ſame is made, þath now an abſolute Eſtate in him, and to his Eſtate no 
condition can be annexed, by the wozds of the firſt Covenant. 
- Thirdly, As to the pleabing of the acceptance of the rent of the Aſigne, with a 
(Sciens) this is not god; by 22 E. 4. tol. 40. a Plea not iſſuable, is not good, but 
this is here confeſſed, that the allenation was made, and ſo the matter of the ( Sci- 
ens.) \& at an end. 2 81 | | | 

Fourth, Then as to the acceptance, de redditu pradict o; as to this, when the - 
matter in ſait is doubtfull,as here in this Caſe it is, foz it map be he entred after the 
acceptance, and it may alſo be that he entred befoze ; in ſuch Caſes, unto inevitable 

Arundels caſe aberments, we muſt and will give wap, ſo was it in A:uidels Caſe here, and in 

Ge- the Eutlof Salisburies caſe : Nuper Epiſcopus, this is a firong infoacement to the 
Court that be was dead, without any ſpectal averment ; and this was a ſtronger caſe 

then the Caſe now here in queſtion, foz pere it is impoſſible to habe this to be reddi. 
tus prædictis, it he entred foz a beach before his acceptance z and as tothe (Sciens) 
this is to no purpoſe, foz be accepts this rent of him as an Afſigne, the condi- 
tional:Eftate cannot be here added to the Aſſignee, foz pe by the, Alignment made 
unto him bath an abſolute Eſtate ; if iþe Eſtate had ben here made by the Leſſ@ to 
b's UlWltfe fog ber life, and foz the reſidue of the terme to his Pꝛother, this then had 
bern void as to his UUife,and god pzeſently to his younger bother, and this is vexp 
clear; it is a difficult thing foꝛ theAeſſoz this way to avoid this Leaſe, being faz 
91 Pears, and fo this was adjourned to another time, with directions to inſiſt onelp 
upon this; bis acceptance (De redditu przdito ) which is the chiefeſt matter, fozx 
without all queſtion by this Covenant the Leaſe is conditional, and by this defeaſt- 
ble. | 
Term. Fach. Afterwards (S.) Termin. Paſch. 13. Jac, B. R. this matter was moved again, and 
4 Jac. B. R. argued by Coventry and Wh itlock, and the foʒmer points inũſted upon, and by them 
much debated. | 
Coke. Clearlp if the condition had been to enfeoff J. S. of Black-Acre, and I. D. 
of Whire- Acre, if he doth enfeoff I. S. of Black- Acre, rþ1s is not gtod unleſs he enfe- 
off the other alſo : Jt was urged, that a Deviſe may be applyed to the wozd aſſign , 
pe Dyer any within tbe meaning of the ſame, as 31 H. 8. Dyer, fol. 45. Parry and Herberts 
rats. 5 caſe. a Teviſe within the wozd of Aſſignment, and 14 Eliz. Dyer, fol. 309, Win- 
er, fol. 309. ers caſe a Deviſee and Aﬀſignee within the Statute of 34 H. 8. of Wills, and if it 
dec. map be perfoʒ med in ſence, it is ſuffictent, as 4 H. 7. fol. 4. Ak a man be bound to 
4 H. 7. fol. 4 make a ſuffictent Eſtate to bis UiWife, foz ber life, there by Fiſher he map make 
Perkin „ #1, #'Leaſe foz a Poneth to a Stranger, the remainder to þis UUlife, and this 
108. Ke. is good. 

N Coke. The opinion of Fiſher in 4 H. 7. is no Law; alſo if a Deviſe be made 
to a Mozgne-foz life. the remainder over this is a good remainder, as Perkins, ſol. 108. 
plac, 567. But if a Leaſe foz life be made to a Moyne, the remainder ober both the 
Eſtates are vold, by 9 H. 6. fol. 24. & Perkirs fol. 109. placito 568, and Plowdeng 
Commentaries, fol. 35. in Calethiſa's Caſe. As to tbe Affignment, when the firſt 
who aſfigns is not reſtrained, tbe ſecond ſhall not be reſtrained, if the condition was, 
that the Leſſæ noz his Afſignes ſhould not alten without Licenſe, if the Leſſoz do lt- 
cenſe him to alien to one, thts firſt Aliene ſhall not be reſtrained from altening af- 
terwards, foz without all queſtton, diſcharge the condition as unto the firſt man, and 
the ſame ſhall be altogether diſcharged. 

Dodderidge, As to the wozds of th? Covenant. that be will not alien upon pain 


of fozfeiture to any, Nifi uxoxi ejus durante vita naturali, and foz the reſidue to 
| | one 


— 
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one « of his Childzen, vel uni fratrum juniorum, thts is Diſcretiva ſententis, & alter- 


nativa. . " 
Coke. The ſole Point teſts upon the conſtruction of this wozd (vel.) 
Dodderiage. If this be a reſtrictive Clauſe, if doubifull, then without all que: 
ſtion we ought to make ſuch a conſtruction thereof, as ſhall tend to the uppold⸗ 
ing of the Leaſe, and this which- is done not to be a bzeach of che condt- 


tions . 
Coke. If a Leaſe be made to one, if he and his UUife , oz bis Childzen, ſhall 
ſv long live; it was adjudged in Caxes Caſe, that this wozd, oz this particle (o:) Coxcs Caſe, 
as here it is, did diCjoyn all; when the (vel) as in 1his pzincipal caſe here, comes 
in che end of the 22 there, in Coxes tate, the Leaſe was made to one foz life 
and ihe life of bis WUife, 02 of his ſon, he and the ſon dyed, it was adjudgedin both 
Courts in the C. E. and in this Court, that the Term ſhould not be determined, 
but that the UTlfe ſhould have and enjoy the ſame, and upon this reaſon onelp, (S.) 
That the (vel) there diſ:jopned all, and made it ſeveral ; and ſo in this pzineipal caſe 
pere (as thus adviſed) A think the Aſsigne of the Lefſi ſpalf bold yis Leeſe, this 
pere being no beach of the condition; and ſo this caſe wagſurther ad- 
journed, foz the Court to be better adviſed herein, 
Afterwards» (S.) Termino Tiinit. 14 Jace B. R. this Cafe was mobed again, and _ 2 
argued. ; | a Roy 
Coke. In fhis caſe I bold the Law to be clear, and without any queſiiog, that — — 
firſt this (vel) here, gives noelecion at all to the Leſſæ, to alien the whole en- and adj 
tice term unto his UUifz, oz to one of his pounger Bꝛothers, but the firſt altenation for For 
oighbt to be to the UUlfe faz her life, and the (ve!) here ſhall be foz the diſtribution Plaintiff and 
* of the reſidue of the terme, after the death of bis UUife, then to his childzen, oz Aſſignee. 
foz default of ſuch, to one of his younger Bzothers, this is to be of the refiduf of 
the term: Andalſo in regard that he cannot make an allenation to his UWife, this 
ought, by conſtruction of Law, to be ſuch an altenation as he map make unto his 
UUife, and this to be by his UUill, but not otherwiſe : Alſo there is no queſtion to 
be made of it, that when he bath aliened to one, being a perſon within the limitati- 
onof the condition,that this Altene ſhall not be afterwards bound by this condition, 
but he is now at large to alien and aſsign this to whom pe will, ye being not an A\- 
ſignee within the condition to be bound by it, but this is to be intended of an Admi- 
niftratoz, an Alsigne in Law, and fo it is reſolved in Damports 4 pars, befoze re- Coke 4 pats, 
membzed; but there is another matter in this caſe, which makes it very clear, (S.) *< 
bis acceptance of the Kent of the Aſſignee, (Sciens) knowing bim to be an Alsignee 
of the Eſtate, and ſo a bar of his Entry, and ſo without ſaying any moze at this time, 
the whole Court agreing with him herein, and therefoze the rule of the Court was, 
that if better cau e was not ſhewed by the Defendant, by a day given, that then Lo- 
tretur judicium pro querente. 
Coke. In this we go with the long continuance of poſſeſsfon, by vertue of the 
Leaſe ſo made as afozeſaid, . 
Afterwards (S.) onthe ſame day given, this matter was moved again, and argued . 
by doth ſid s, but p2incipally to the point of the acceptance, that it was no rent, be: 
ing accepted befoze it was due. 
Coke. After Michaelmas, being the firſt day of payment, the Leſſ alſo hath an 
election to pay bis rent befoze the laſt dap, if he will, oz otherwiſe be map choſe whe- 
ther he will pay it oz not, till the laſt day; and ſo is Cluns caſe to be underſtood , Coke 10 pars 
be may pay this rent on Michaelmas day in the moaning, if be will, here if be pays fol- 128. Kc. 
this rent by their agreement, at any time betoze the laſt day of payment, this is a 
god payment, and ſhall be a good Bar in an Action of debt. 
Croke Juſtice, This acceptance is a god bar in Debt, if ye receives the rent 
after the firſt day, and befoze the laſt dap; oz if the Leſſoz, after the firſt dap, and 
befozs the laſt, doth releaſe unto him, this ys good releaſe , and a diſcharge = 
. n 2 
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22 Eli. C. B. the cent, and ſo was it reſolved in 28 Eliz. inthe C. B. m Eide and Tyrrels Caſe, 
Kc. Coke, If theLeſſzepay his rentihzee days after the Feaſt, afterwards, befoze 
the laſt day, the reverſion is granted awap, this Gzante ſhall not have the rent. 
Bowicks Croke, Jn Buwicks Caſe, here it was refolved that the rent was due the firſt 
Cale, day. 23 
Dodderidge. All this pꝛobes directly thay ſhe rent was due the firft day. 
Coke. It is due the firſt dap, at the electtonof the Leſſ, but not otherwiſe. 
Dodderioge. The Leſfe, by his not paying of the rent the firſt dap, bath not by 
this loſt his Electton, fop he path Election ſtill at any time afcer, befoze the laſt day tp 
pap the ſame, if he will; but this is the difference to be here obſerved, after his kai⸗ 
jute of payment of his rent the firſt day, be is not then tompellable to pap this rent 
befoze the laſt day, but he may well pay the fame, if beſo will, and this wall be a 
good and a legal payment. 4924 ie 
Coke and Dodderidge agret Barwicks Caſe to be good Law. 
Coke. The — debitum, the firſt day, but not payable on thts day, unleſs the 
eluns Caſe, Leffe will, this teing in his tlemton: It was then urged by Serjeant Chibborn, upon 
fel. 128. Kc. Cluns Caſ that afterthe firſt day is paſt without payment, it is not then due until 
the laſt dap, Is there it appears, tol. 128. | — | 
Do3Jderidge, A the Book be ſo, this was never our meaning in the argument of 
that Caſe, foz we did then intend, that after the firſt dax was paſt, without payment 
then it was not due till the laft dap, (S.) not due by compulſton of the Leſſoz, until 
the laſt day, but it is in the electton ok the Leſſie to pay his cent befo2ethe laſt day, if 
he will, and the Leffoz ought upon his tender to receiveirandfo we did then, and 
ſiff! do now fo hold, at this time, the Court did all clearly agree this difference, that 
aftgr the firſt day paſt, without payment of the rent, tt is then in the election of the 
Leffie to pay this at any time he will befoze the laſt dap, be may well pap this 
within the time, buthe is not compellable by the Leffoz to pay this until the laſt day 
th s is the difference, and in this manner ought Cluns Cafe to be umderſiood, and 
that by tuch refervation after the firſt day paſt without payment 


294 


— 


not otherwiſe — | | | | x 
the Electten ſoutd be taken from the Lefſe (which is not fo.) The whole Court 
agreed Barwicks Cafe foz ned Law, f there it was no reaſon that the Leſſoꝛ ſhould 
Ju ent lole his rent, where the laſt payment was out of the term, and fo the Court all agreey 
thee . in this Caſe, that if there was u bzeach of the Condition by this aſſignment, pet 
rh 4 the acceptance of the rent afterwards of the Afſigne, is a good bar, and fo the Plain⸗ 
tiff being the Aﬀfignee, hath a good title to this Leaſe, and therefoze upon the whote 

matter the rule of the Court was, Quod: judicivm intretur pro querente. 


* 


0 o 


Part II. | 2 Termin. Mich, 12 Fac. Ez 295 


The KING againſt Briggs. 


Ka Quo warranto, fog him to ſhew by what Warrant be claimes to babe a #02: 4 ow war 
I roſt, Pe puts in his plea, and clatied co have a fozreſt aa Court — 5 rene for 
motes, and this he claimed by a Charter granted in the time of Ring H. 2. (but ſhews clayming « 
it not.) Yelverton the Kings Sollicitor, moved the Court, that he might have ſight = — of 
of the Charters, by which beclaimed the ſame, | King H. 2. 

Coke chief Juſtice. No Subject can habe a Foz reſt. 1 Ro. 2. 194+ 

Dodderidge Juſtice, agreed. with him herein, and the reaſon of this is becauſe 2 Ro. Rep. 
that a Juſtice ſeat, is incident to a Fozreſt, and none can make a Juſtice in Eyre, 46. 189. 
but the Ring. . | Poph. 150. 

Coke. It is a chaſe, and not a fozreſt, being in the hands of a ſubject, a Swan- 
nymote Court, a ſubject-may have, but no ſubject can haue a Fozreſt, becauſe none 
can make a Juſtice in Eyre but the Bing. 

Dodderidge, Prince Hemy, who is dead, Had a Fozreft granted unto bim, with 
a power allo to make a Juftice tn Eyre, and licence to keep Courts; and the Duke 
of Lancaſter alſo had ſuch a grant, with ſpectall Commiſſion, to make a Juſtice in 
Eyre, foz keeping of Courts. 

Coke, To make a Juftice in Eyre, and ſych like, theſe are Jura cegalia, 

Briggs here pleads a Patent, bf Ring H, 2. andintittes the Earl of Shrewsbury 3 
and ſhews the Charter (prolar, hic in cutia.) . a 

Yelverton, mobed the Court koz the King that he might habe ght of the Char- 
ter, which the Court granted to him, becauſe the Detendant clatmes bis Intereſt by 
it; the Charter being viewed, was to have a Fozteſt within twenty Panozs, and 
be farther ſhewed the confeſton of Str Francis Bacon then Attorney Generall, of the 
ſame; the Court upon this anſwered, that notwithſtanding cis Confeſſion of the 
Attorney Generall, we will nat pet gibe any Judgment in this Cafe, againff the 
King 3 foz no ſuch Judgment, fn any Cate is to be given, as in this, ths ſame be- 
ing to be perpetual, D 

Coke, Pere is a Salvo, foz the Ring, Salvo jure; the whole Court ſaid; Me will 
not here give way to ſuch a Confeſſion ; but this matter ſhall be tryed. 

Coke. At he have no allowante, foz Juftices in Eyre, this Charter ig of no fozce, 

Bridgeman, — was nd Uſage, at any time, of any Fozreft, noz of any Liber: 
ties of a Fozteſt. tags 

Coke. Briggs, I think will relinquifh this, and ſo this caſe was adjourned, foz 
farther argument herein. ; . | 

Afterwards (S.) Termin. Hillar. 12. Jac. B. R. this matter was moved again ; and Term-Hil.12. 
it was urged, that he claimed a Fozreſt by the Charter of King H. 2. the which be jar. B. K. chi 
bad ſyewed to the Kings Attozney Generall, and that be had ſatisfyed him there: _— 2 

Hutton Ser jeant, Moved the Court to have Judgment foꝛ Briggs, upon the Con: 
keſſton of the Kings Attorney Geaerall. | | 

Yelverton the Kings Sollicitor, tinfozmed the Court, that this Charter of King 
H. 2. being time out of mind, and no uſage at all laid, to be in alt this time, there: 
foze Judgment is not to be given upon this Confeffion. 

Coke. A habe obſerved, that J was Attoznepy Generall, longer than any one 
hath ben theſe 100. years, (unleſs it wag Gerrard) and tba a note wozthy of obſer- 
vation, J never yet beard of an Artoznep Generall of the King, to die in the time 
of his Attozneyſhip. As to the Confeſſion here of the Kings Attozney, — 

wil 
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will much ſatisfpe us, foz matters in fact, (if the ſame doth not concern the common 
Wealth) as if one be pzeſented, foz keeping of an Alepouſe, without Licence, and 
the At ozney General doth confeſs , that it is an Inn, yet we will habe this tried: 
and foz other common matters in fac, we will give credit to his confeſſion, But 
as to matter in Law, pis confeſſion ſhaHl not binde us; and this difference J bave 
here often learned, | | 

Dodderidge. Theſe sc pears, this Charter hath had no allowance, noz any 
manner of uſage of this Fozeft ever bad as pet, by fozce of this Charter, and ſince 
the time of Ring H. 2. many a cold wind hash blowen, and many Fozeſts habe been 
fince disfozreſted, and if he cannot ſpew come manner of uſage of ths, he cannot 

abe it. a 
» Coke. A common Perſon map bave a Chaſe, but not a Fozreſt, foz he cannot 
make a Juſtice in Eyre, and therefoze no common perſon can have a Fozreſt ; but 
pe map have a nominative Fozreſt, and Swanymotes. 

Docderidge. Pickering Duke of Laucaſter, had a Fozreſt in his hands, but was 
not able to make Juſtices in Eyre, (unleſs by ſpeciall Commiſston ) and ſo had 
the late Pzince Henry. | | 

Coke, Agreed wilh him herein. 5 

Croke juſtice. By the Statute of Charta de Foreſta, omres Foreſta v de antur 
and many of them were distozreſted. 

Coke and Dodderidge. A Svannymote Court, doth not make a Fozreſt; but a 
Juttice-ſeate enelp makes it. | ; 

Coke. That which cannot habe commencement, but by Charter; this ought to 
habe allowance within time of memozy, by matter of recozd ; but if by pzeſcriptt- 
on, he map ſtand upon tt, and this ts cleare ; and ſo this was adjourned till a fur- 
ther time, to have the Rerozd in Court, and to be Argued. | 

Term. Hil. 12. Akterwards (S.) Termin, Paſch, 13 Jac. B. R. this matter was moved again , 
Jac. B. A. this and it was ſyewed foz Bigge, that King H. 2. was ſeiſed of Cleeve, which exten⸗ 
— ded it ſelf into 21 Townes, and by his Letters Patents 30 H, 2. did grant this 
Fozreſt unto Richard Clifford; afterwards the ſame tame to the Earle of Shrews- 
bury, and ſo by mean Convepances, the ſame came to Oliver B:iges, who dyed ſei⸗ 
ſed, and from him the ſame did diſcend, and came unto Humphiey Briggs, the now 
Defendant, -in the Q warrante, who pleads all this matter, the which plea, the 
Kings Attozney General hath confeſſed ta be true. | 
Bridgeman, Rotwithſtanding all this, pzaped Judgement foz the King ; upon the 


1K. 4 inſufficiency of thts plea, by 11 H. 4. the court cx officio ought to gibe Judgement 


fo2 the King, ina Quare impedir, where a title appgars foz bim, though ſyewed by 
a Stranger; & forciori here in thts caſe, where it is by the ſhewing of the Party 
bimſelf. It was urged, that the plea of the Defendant was inſufficient, and that 
foz two cauſes. 1. The Gzant is void, and not to be pleaded, being out of time of 
memozy; in the time of ⸗Aing HH. 2. which cannot be tryed; alſo a grant MH. 2. 
not pleadable, if be ſh w not an allowance of the ſame in Eyre, this appears Coke 
Coke 5 pars. 9. pars. fol. 27. b. 28. 3. b. in the Caſe of the Abbot de Strata Ma cella, but admit: 
fol. 27. b.28. ting the grant good, if the Ring grants a Fozreſt, nothing doth paſs by this, but 
 b, the Ab- the ſople, no liberty, they are magnalia corona, and not to be transferred, in ſuch 


— 1 a manner to a ſubject. Abe Earle of Lancaſter hath a Fozreſt, but no book of it: 


arce 


caſe. The Duke of Lancaſter and Durham have jura regalia , and in this regard have a 


Fozreſf, but not any other ſubject ; and therefoze bis title bere is inlufficient, pe 
clafmes here a ſpeciall kind of Fozreft afterwards, the Defendant diſclaimed in all 
the Courts, but in the @wanymote, and attachments, but as to this, the ſame is 
repugnant, becauſe be doth firſt claim here a Fozreſi, and then all theſe , ex conſe- 
quen'e, and ſo here appzars no title foz the Defendant, and therefoze Judgement 
ougbt to be given againſt him foz polding ok theſe Liberties fo long, without any 

UUarrant, oz power ſo to doe. ji 
oke. 


— 


———— 
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Coke, If you have a Charter, befoze time of memozy, pou cannot plead this, 
without fyewing ſome allowance of it in Eyre, if che ſame be of things granted, 
in point of Charter ; but of things in point of pzeſciption, ryere you ned not ta 
ew a Charter, but in ſuch a Caſe, uſage time out of minde is ſukacient; as foz 
Lets, UQaifes , and Strapes, pzeſcription foz them is ſufficient ; but pet, if nei- 
ther be, noz any of his anceſiozs ever had them, but be claymes them by a Charter 
granted in the time of Ring H. 2. and ſhewes fozth this Charter , this is not good, 
vecauſe this Charter cannot be pleaded ; if the King bath a Fozreft, and grants this 
unto a Subject, this grant is not merly bold, but he by this grant ſyail habe a Chaſe, 
but no Swannymotes, 26 Liber Aſſiſarum, fol. 131, placico 60, the caſe of the Ho- 26 Liber. At. 
nour De Pickering, to which a Foareſt was appendant. the King grants the Bai fiſar. fol. 131, 
liwick, to one in fe, rendzing rent, and after grants the Ponoz, with the appur⸗ ©* 
tenances, to Eimond Countee de Lancaſter, &c. If the Ring grants a Fozreft 
to one, and alſo grants unto him, that be ſhall make a Juftice:ſeate ; bere he 
wall have a Fozre, by ſuch a ſpectall grant, with this expzeMon in his Charter, 
but not otherwiſe, a man may babe a Chaſe by pzeſcription z but if it be by Char: 
ter not good. | | 

D. dderidge Jvſtice, Demanded whether be pleads this Charter, pro lat. hic in 
C-ri2, and ſeal;:d, Jt was anſwered, that be did ſo. Dodueridge. The Earl of 
Oxto:d had ſach a Charter, of the grant to him, to be Chamberlain of England, in 
the time of King H. 2. and this onely under ſeale, and no other, that ever J have 
ſ&r. | 

C:oke. Dfficers of the Fozreſt, Uerderours, Kegardours, &c. and divers other The Star. of 
things, are incident to a Fozreſt ; the liberty of a Chaſe, comes of a fre UUarren, £5114 de 
tbe Statute of Charta de Foteſta, reaches unto Fozreſts made by H. 2. he map here Forreſta. 
plead the Charter of William the Conqueror, oz of William the Confeflor, as well 
as this of Ring H. 2. 

Dodderidge. This is a very ſtrange Caſe, that a Confeſſion ſhould be here by 
the King's Attozney Generall, he babing no other. conveyance to ſhew fag this his 
tlayme, but onely this Charter of H. 2.-a Fozreſt here this cannot be, faz be hath 
walbed all the Pzincipall Courts of a Fozreſt, as view of Kegardszs, befoze a Au- 
ſtice-ſeate 3 the Þwannymote, and Attachments do rot make a Fozreſt ; the laſt 
Pzince Henry had two oz th Fozreſts, 2 

Coke, The Attachment and Swannymote Courts are onely to pꝛeſent Agi- 
ſters, Regardours3 the Juſtice in Eyre, is to do nothing of himſelf, but upon 
their pzeſentmenis, by ſpeciall wozds, the King may paſſe a Fozreſt to a ſubject; 
but no man of himſelf, can make a Chief Juſtice, without a Juſtice-ſeate, the 
Court of $wannymotre, and Attachinen:s , is but of (mall, and to little purpoſe 3 
and I do very much marvail at this Confeſſion, the like to which J did never hear, 
be claymes here a Fozreſt, anda Chaſe within it, anda Chaſe he ca bave, clear: 
ye — a Pzeſcriptiony and ſo a day was given unto him, to ſhew his Charter to 

t. ; | a 

At another day Sir Francis Bacon the Kings Attorney Generall , did recite 
the Caſe, and ſaid unto the Court, that berwen theſe (S.) ubicuoque fuerimus in 
Argl:a, & Attornatus generalis, there is ſome affinity, In the time of Ring H. 

2. the firſt Charter was granted of this Fozreft, and there have ben divers Char: 
ters of confirmation ſince ; and Biggs here, conbeps title to himſelf under the 
titie of the Earl of Shrewesbu:y, two Acts of Parliament have ben made, the 
ene In King E. Fourths time, and the other in King H. 8. that a ſubject may habe 
a Fozreſt, but not a Juſtice-ſeat, foz this is Kegal, but it is a Foareft, and hath 
Swannpmotes. A babe been very ill uſed in this Caſe, to babe this put on in this 
manner; after that J have made a ConfiMion, of the clafme, and no Rings Atroz- 
ney bath ben uſ-d ſo foz theſe 500 pears; and J will bereafter take a courie, that J 
wil not be fo uſed again. J have two Powers in me, the one of Proſecution , the 
ſecond of Non proſecution, and of theſe two J do not know which of them is the 
greater 


5 Ternun. Mich.” I 2 Jac. Part Il. 


greater, the ſeconds daily by the King's ſpecisl{/directions to me, whether in-ſuch 
caſes J wall pzoced foz him, oz not, bet in this caſe J babe entred fox the ning 2 
Non prol. and confeſſed ihe plea, will you now habe a Judgement foz'the Alng, when 


as he bimCelf will relinquich it. 
Coke. A Non Prof. this is to be entered, but we will be ativiſed of tbe Judgment. 


It is a plain cafe, that Judgement ought to be given dos the Bring, if one claimts 
a thing time out of minde, and doth not ſhew any uſage vf it, Judgement onght bere 
to be given foz the Ring ; and it dorh nor appear here unto us, anp confirmation to 
be made; 1he plea pere Is, hic in cur ptoltt. the Charter in the time ef li. 2. J 
never did ſie but one of them in my time, it tbe King had granted, toram iltam forre- 
ſtam noſtram, wall the Patente have this, unleſs pe have a warrant to make a Ju- 
ſt ict teate, be ſpall not have it, but onely a Chale, and ſo it hach ben twice avjudg- 
ed, that be ſhall not without (peciall wozos: A Swannimote, without @ Juſtice 
ſeat?e, is nothing, of no fozte at all, | 
Daddericge. Pou cannot, no2 oiight pou to conte ſſe, but onely matters in fair, and 
this map be god, but pour confeſſion is of no Toxce, foz matrers-in Law. | 
but we are to give Judgement, and this 
entered, and we will be adviſed of the 
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Fitz. Nat. Br. 
fol. 241. A. 


Brigg. | | 
"PBaderidge. Without all queſtion, a ſubject map have a Foareſt, but the ſame 
then ought to be, by other words than ate in this Charter ; but when you diſclaim 


in a Juftice-ſeate, farewell then to pour Fozreſt, | 
Mountague chief Juſtice. A Fozreft hath Tuch tmmunities which are pzeroga- 


tibes ropall; and this is the teaſen whyn lub jett cannot have a Fozreft, but a Chaſe; 
the Statutes which make mention of Fozrefis, they-are but Bominal}, not rrall. 
Dodderidge. A Jufifte:ſtat, the chief fiubect of a 'Fezreft 3 the Court all clear 


of opinion, that one cannot have a Fozreſt without a Juſtice⸗ſeate, foz that this is 


pe chfef thing that makes a Fozteſt. 
* Dodderidge. By apt wozbs a ſubject may pabe a Fozreft, as to habe a Juſtice- 


ſeate. | 

TMoubtagte! e cannot have a reall Fozreſt, but onely nominall, foz the liberty 

_ of wilde beaſts the Abbot of Whitbey, in a Q war: anto bzgudbt againſt him, did 

clatme to vabe a Fozreft ; ſearch into all the Pzeſdents, ot Quo warrancoes, whe⸗ 

ther any one did ever Juſtify, by way of Plea, to have a Fozreſt, you ſhall finde 

none; anttent Charters are to be taken'accozding to ancient ufage 3 tbe whole 

Court clier of op non . that upon bis Diſclaimer here in a Juſtice-ſeat, Judgement 

adjorned, muſt needs be given againſt him, foz the Fozreft. Foz that de cannot habe a Foz: 

but no Judg- rgft without a Tuff ice-ſeate, and fo the ſame was by the Court adjourned to another 

3 t15*, fo2 further Argument verem, and the lame not moved agam. Perceiving 

nion of the bbw the opinion of the Court was againſt Briggs, upon his clayme, and Diſclap- 
— — againſt mer. | 

VIEgS. WE" 
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The KING againſt Sir Anthony ß 
| Mildmye. 


Bon an Andicment foz a Pzemunire, upon the Statute of 25 E. 3. capice 1. an radia. 
uU foz a high contempt, being one iil the Commilſjon of Sewers fog the Coun- ment upon 
ty of Norchamp:orv, foz committing of one Willam Hetley to pziſon, without de Statute of 
Bail , betauſe he would not releaſe a Judgement pe had againſt ſoaif of their Df. 1b 5 
ficers, foz — of his Cattel. Str Ant. Mildmye, having gotten pts pardon 19 
of the King foz this. ; 

Harvey Sergeant moved the Court to ſuffer bim to plead his pardon by his Apo 
to2ReY. , | ; u 
; Coke chief Juſtice, We will not here. meddle with the pardon, but wb will 

apde you, by another wap, we will eftreate tbe fine impoſed upon bim, into the | 

Court of Exchequer, and there he may plead his pardon, the which Court, the wr 
p2oper Court, and center foz all ſuch matters; afterwards, (S.) Termib. Paſch, Termin Puſc 
13 Jac. B. R. this matter was moved again, touching Sir Anthon Mildmye, who 23 Jac. B. R. 
was the chief in the Commiſſion of Sewers, and did not -appear in Court; accu · 
ving to the warning given him, and therefoze by ſpecial direcionsof the Court, an 
Jndicttient was dzawn againſt him upon the Statute of 27 E. 3. cap. 1. fog a Pre- Scarate of 
caunire foz bis tllegal acting as a Commiſſioner, and committing one to 
without baile, becauſe he would not diſcharge a Judgement given fox 
Court, againſt ſome of the Commiſſioners Dfficers , and he being fined 
offence, pzocured a pardon from the Ring, and now moved the Court again, by 
22 foz the allowance of his Pardon, the Pardon was read, and view 

the Court. 

Ve chief Juſtice, Theſe are the wozds of the Pardon, (S.) Omnes, & fingu- 
las tranſgreſſioaes , offenſiones, & contemptus, be being in a Paemunire, th 
Ning doth pardon and releaſe all contempts. Whether by this Pardon the Judg- 
ment tri the Pzemunire is releaſed, by the Judgement in the pzemunire , and faz 

bis contempt, be is to loſe bis Lands, , liberty, and to be out of the King's 

p2otection (which is the wogſt of all, befoze the Statuteof 5 Eliz. cap. 1. any man Statute of 
might have killed one, being attainted ima paemunire, as app by 24 H. 8. 3 Eliz.cap.r. 
Brookes Caſes, fol. 9. placito 53. 0 that this is a contempt with a witnsſs : he © 
demanded, whether by this Pardon, of contempts, and offences, a pzemunire be 

pardoned, oz not; becauſe that by the Audgement, it wall be done with bim, as 

with an enemy of the Ring. Divers Þzeſidents there are in the time of Ring E. 3. 

If ſuch manner of Wardons, we have not pere ſingled out Sir Anthcny Mild- 

mye, becauſe he wouldnever appear here befoze us,ſo that we might habe —— 
foz his offence, as we here did the reſt; this ts a good and a leading Cate, ot which 
all are to take notice z the caſe ber? being, that Hetley bzought an Actton of tre- 
paſs bere foz taking of his cartel], in this be recovered, and had bis Judgement, at. 
terwards Sir Anthony Mildmye, and the reſt of the Commiſſioners of Sewers, 
ſummored him befoze them, by their o2ders, checked him fox what he had thus i!- 
legally done, and committed bim to Pziſon, without baile, untili pe would releaſe 
and diſcharge this ment, which off-nce is a Pzemimire, as to the wozds'vf 
the pardon, co temptus, offenſiones, & tranſgrefſio7es ; fheſe are oneip the 
words, in all the Pzeſidents of fozmer times, and this, the Ring path ben plea- 
ſed now fo pardon, when Judgements are _ here, the matter then ought to be 

0 to 


— 
— — 
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to be in peace, the ſame not to be avoided, büt by Erroz, 02 Attamt; but the King 

bath now pardoned this great offence, and ſo the pardon was read in Court, and be 
The Pardon pꝛaped allowance thereof; the Court, after ſome advice given him to be moze care: 
allowed of full fog the future, and to take bed of running into ſuch bigh offences, allowed of 


per Curiam. his pardon. f 


— 
- 


Bradfione , againſt the High-Commiſſion 


. COURT. 


, 1 
# 3 , oO 


1 N a Habeas Corpus, Bradſtone being committed by the Pigh Commiſſion Court, 

h foz not giving of Ale nonep to his UUlife, was bzought into Court, by the UUar: 

the den of the Fleet, upon a Habeas Corpus granted, the return of the Warden of the 
Fleet was read, the ſame being, that foz Cauſes Eccleſiaſtical], and by fozce of the 


* 


Stat. of 2H. 


4, CP. Is. 

5. 
B. R. Rot. i 
Ce. 


Statute of 
2 H. 4 c. 15. 


10 H. 7. fol. 
17, 18. 


ſtone was bailed by the Court. 
Dadderidge. Foz what cauſe ſhould they take ſuch a Fond to themſelves, will not 


a ſentence there ſerve their turn? 
Coke. The Cafe in 14 H. 7. befoze remembzed . is not in the bok/at large; 
but, Mr. Brownelow. the P2zothonotary of the C. B. did ſhew this reco2d to 


me, that it ought to be apparent matter of Pereſy, otherwiſe they are not to im- 
| pꝛiſon 


Fart ll. 


pꝛiſon, upon the Statute ot 2 H. 4+ capie 15. the Court of Kequeſis, do uſe ta take 2 H. 4. cap. 
Bonds, iu hing men in perfueny the Daders of the Court; buy pere, dog d not ſa, 
.noz in the Snare — — harty ſpould be double thatged ; no ground 
they have foz taking of ſuch this is an unreaſonable nan 

Coke then ſaid unto Bradſtone, being bailed till the next Term, A ſay now unto Bradfon was 
pou, as Markdam did uuta Keſar , go unte the Biſhop: of London, and ſabmit your Nen by the 
ſelf unto him, and aſe your Mitte better pereatter. unnd! Court. 

nor, olim. 1 29 


1 Ro. x. a. 11 
219. 
et, Mo. 838. 
upon a Habeas corpus. 2 Cr. 343+ 

Coke chief Juſtices I dare ſap, that this Dader was not made by the Lozd Hob. r15. 
- Chancelloz , noz by the Paſter of the Rolls, which now is, after a Judgement * A. 
given here, Termin. Paſch. 5 E. 4. B. R. Rott. 35, an Action of treſpaſſe was Termin Paſc. 
bzought againſt Simon Moore at Canterbury; one” William Naſe appeared foz ; E. 4. B. K. 
Moore, a recovery was had of 400 J. 13 s. 4 d. AUUrit of Erroz bzought- here, Rot. 35- 
and the Judgement affirmed, the Defendant afterwards went into the Chancery , — 
and there complained, reſolved here, that they ought not there to meddle with this : 
matter, but they are to go to the Parliament, and to have remedy there, and if they 
there find, that the Judgement was obtained by fraud, they may then there avoid 
the Judgement, but not in Chanceryz and Termin. Mich. 39 & 40 El. Tho- Term, Mich. 
mas Throgmorton Executor of Sir Robert Throgmortan, againſt whom Sir 39 &c- 
Moyle Finch had a Judgement in the Court of Exchequer , upon a demiſe made 
of the Pannozs of Runſton, &c. purchaſed by Sir Moyle Finch, who in an Eje- 
ctione e, had Judgement, and the (ame affirmed, in a UUrit of Erroz, after: 
wards the other exhibited bis Bill in Chancery, foz relief in equity, ſuppoſing this 
to be upon a Pozgage, that be had delivered the money to his ſecvant, foz to pay foz 
the redemption of his Land, and that be runaway with the money, and that he ten: 
. dzeb the lame again; to this Sir Moyle Finch- pleaded his recovery, Audge ment 

and affirmance of this Judgement in a UUrit of Ecroz; and demgnded, whether 
after all this, rbey would there examine this matter again, this caſe was then re- 
ferred to all the Judges of England; and J then argued the ſame, the Counſell 
ſaid , that they would not there ſhake the Judgement, but would onely bzidle the 
cozrupt minde of Sir Moyle Finch; Ju this Caſe, it was reſolved, that if ve vad 
matter in Law, and alſo in Equity, if pe will firſt go to the matter in Law, that 
afcerwards be ſhall not reſozt unto pis matter of - Equity , and this was 
clearly ſo reſolved by all the Judges ; but hot-this caſe pere is, we pet know 
not, we will not ſuffer our Judgements to be ſhaken, in other Engliſh Courts, 
the Lord Cnancellour hath now ſatd in the Chancery, that pe will not med⸗ 
dle there, in matters, after Judgements given at the Common Law; we will 
baile the party here, till the next Terme. Jt pgencs not here unto'us by the returnees 

0 2 2 


Nichells caſe. Habeas cor pas; granted in the time of Wray &hief Juſtice here, on the retu 

Habeas corpus. the UUarden of the Fleet did return in this — (8) —— 
fuit 16 Febmarii, & pet Nicholaum Bacon Cuſtod. magni ſigilli Angliz, & 
hæc eſt cauſa, and upon this returne, he was diſcharged, & traditur in ballium, and 
— ſo here, by the Judgement of the Court, the Murden of the Fleet way-difcharged 
—— of him, and Glanvil committed to the Cuſtody of the Marthall, and baited, till the 
my — acco2ding to the reſolution of the Court, und this direct Pꝛefdent in 


Butler Plaintiff , againſt Fincher 
Defendant. 8 


— 


Entred Trin. 12. Jac. B. R. 
Rott. 438. 


An Action of [f an Action of Treſpas, and Ejettment; upon Non culp. plraded, the 
eſpals and 1 found & ſpeetal verdict, and upon the verdicr, the caſe appeared to be this. 
x Ro. 2. 229. Deane and Chapter of Worceſter, were mrozpozated, by the name of the Deane 
x Ro. Abr. and Chapter, of the Cathedzall Church of CRN JST, and the blefſedUirgin 
929. Mary of Worceſter; they made a Leaſe foz life, by be name of the Deane of the 
Catpedꝛall Church ot & Þ K 1 . and of our bleſſed Lady the Uirgin, of Wor- 
ceſter, and the Chapter thereof; habendum, from the dap of the date, and made a 


Letter of Attozney to one to make Livery, ſecondum formam chartæ, the 

makes Livery the next day after , the Jury finde the Leaſe foz life, made the 25th 
dap of, &c. and that the lrvery by the Attozney wa , poſt viceſſimum quimam 
diem p:edjQum, the cþlef potnt conſiderable, and infifted upon in this cafe was, whe- 
ther this Leaſe thus made, and executed, was good, oz not. 


Bridgeman 
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Bridgeman tos the Plaintf (who claimed under this Loale ) hat this Leaſe was 
good; In this caſe, it is arũ to be conſidered, whether dere materiall mil: 


W'rotumn 
b tobe n 


milnoſmer, and variance; being from be | | 
Ie bop og 
omt, whether 2 

bay after, if che ſam 

b. M B 

the : 


myo 


niency ts avoided. 
Bracton well ſaith , Charta eſt veſtimertum donatioms, in 1 H. 

Land was given to a man, and to Margery his Mxllte, by u beer, and to 

of their two bodies begotten, and makes Livery, here the name or the 

was Margaret, pet the grant is good, and che UUite, and the heires all be mberita 

ble by fozce of the raile, the reaſon, becauſe the Livery makes the Eftnte, arch not 

the Deed; foz that Livery of ſetim, and the making of it, is pzincipally to be re: 1 H. 3. fol. 8. 

garbed, Mich. 38. & 39 Eliz. ia the C. B. Rot. G20. Browney & Tyrreys Cu, 2 Mich. 38. & 


9Lliz. C. B. 
by a faiſz Wfüce, that pe dyed without petre, the beire « 
Travers to the Dffice, Aer 
and a letter of Attorney to make Livery, afterwards upon the Travers, it was ad- 
zudged foz him, and the Atteareę then made Livery, this was adjitdged in the C. B. 
to be good, and pet at the time of the feoffment, and letter of Attoxney made, be yay 
but a right, and (6 by this Caſs, it appears, that he takes by the Livery, and from 
th? time, of the Livery made; here by the Atberp, the day after, the eftore doth then 
begin pzeſently, otherwiſe it would have been, if he had made livery, tbe firft day, 
the Livery being made operates onely, at the ſame time, chat the Eſtate, in jnbge- 
ment of Law batb his commencement, and ſo by this no ter hold, is to paſt here 
tn futmo, and this is onely the reaſon, given 445 and Harvies Caſe, and 
m Barwickes Caſe , that ſuch a Leaſe made to à die datus, is votd, becauſe 


5. fol.'8. 


bl 
liberty — 2 
meerlp by bis amt: As te this, it is no becauſe 
as if it had been done by the Leſſoz bimſelf, he bþaving a g 
this, 11 H. 7. fol. 13. 2. A Letter of Attoznep to I. S. to make livery of C:ilin 
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; by the Court to th. 


unto Thomas and L 
ober to one Parſon Dacres, and Mone Middleton, all the Debs were ready to be de- 


. e — = — — D EET —_ dw 
to J. D. oz to J. N. it he makes livery ta the one e to the gather of them, this is 
god, ſo that be path pere eltdlon given. unto bim 3; pe bath election;to make live- 
ry when pe will, and is not compellable to make it within any time certain; he 
is here to make it ſecundum tormaq. & effectum Charte, this relates to Eſtates, 
and to other things ,requilite, and to be directed bytbe Ded; and ſecundum etfe- 
&um Chaztzy this is the eſſence of the Ded, to habe the Dad to be good and 
effectualz and if the Aeſſyz bimſelt had made 4ivery of the ſame next day after, 
this had ben good, (o it wall be alſo, being then made by bis Attozney - upon the 
reaſon in 9 H. 7. fol. 26 Qui pes alium facit per ſeipſum faceie videtur, and 
ſo this Leaſe being god, Judgement, was paaped foz the Plaintiff: This Caſe 
was by the Court adiourned unto a farther time foz argument, with directions given 

Plaintiffs. Counſel, to mend tþe-ſpeciall Uerdic, there being 


Term. Paſch. Aftecwoards, (S.) Termin. Paſch. 13 Jac, B. R. this Caſe was moved: again, and 
<< long argued, a os 


| good, Backler and Harveys Cale, 2 pars, fol. 55. 
inder over makes aLeale foz years, the Leſſæ enters, the 


in the 

good, Sbich was void, ; To here in this Caſe, it is not in the power of the Ac: 
toznep, by his Livery. of ſeiſin made after the day, to make his Leaſe good, which in 
it ſelf-was void, ſo that hereby this Leaſe; is not made good, the time pere of the 
making Livery of ſeifip, is not material, the Letter of Attozney is foz him to make 
Liverp, ſecundum, formam Chartz:, the Leaſe being, Habendum, a die datus 3 if he 


makes Livery two oz tbzx days after, all is one, but the very pinch of this Caſe 


ſtands upon the Fabaick of this Ded; and this is void clearly, foz a Fre-hold 
granted, ought to begin pzeſently, and not in futuro, 30 E. 3. fol. 31- the laſt Plea, 
it is there put foz Mule by Mombraie, that when a UUarrant was made, to make 
livery of ſeilin, 2 ig the fozce and eſten of a Derd, the which Ded, in Law, 
is of no fozce oz effect, ſequitur, that the Livery made upon this Der, is altogether 


void; as a Reberſion granted foz life, from Michaelmas next, the Tenant attoznsg 
after Michaelmas, this is not good; but I will not deliver herein, as pet, any abſo- 


lute Judgement the one wap oz the other, as Poſitively to ſap, that this Leaſe is either 


vold oz good. 


The Lozd Dacres his Caſe to this purpoſe was a good Caſe, which was this, 
(S.) William Lozd Dacres, being ſeized of Land in Fe, made a Feoffment in Fe 
rd Dacres his ſons, upon a condition to make a Feoffment 


ivered, the Ded of William and ok bis Feoffs, unto Parſon Dacres and Middleton, 
ut it ſo happened, that befoze William Had delivered, his D&b of Feoffment, unto 
Thomas and Leonard, that they had. delivered their Ded unto Warfon Dacres and 
Middleton, with a Letter of Attozney to one to make Livery ; afrerwards William 
delivers bis Ded, livery was then made by vertue of the Leiter of Acrozney. It 
was adjudged in this caſe, that this livery was void, becauſe th at at the ume of their 


Feoffment, they had nothing in them topaſs ; foz if a man makes a Feoffment in 


Fe , and a Letter df, Attoznep to one to make Livery, befoze he þimſelf hath 
an Eſtate to paſs, adjudged by all the Judges, ſuch a Livery made, to beclear- 


[ | 
** Dodderidge 
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Dodderidge Jaſtice. It ſhall not be in the well g/d power of an Atctozngy, to 
make this Leaſe good oz voids if the very Fabzick of che Ded be void, che At- 
toznep. cannot make this god : Jt is therefoze to be examined, if ſuch a Leaſe 
made foz life, to begin at a day to come, be a good Leaſe oz not; if the Leſſoz bim. 
ſelf makes Livery afterwards, this wall be good from [be time of the Livery: A 
Difſeiſ# may make a Feoffment, but when he makes a Letter of Aitozney to one 
to make Livery, where ye pimſelf hath no Eſiate, this is not good, foz be hath nei- 
ther jus in re, noz ad rem: If a Leaſe be made, and ſeated in the Fozenoon, à die 
datus, the ſame dap is excluſive ; and if a Leaſe foz pears be made, a die datus, be 
ought to pzove his Entrp the dapafter theLeaſe made; if a Leaſe be made, 1 Mali, 
3 die datus, this is to begin 2. Mau, if this be delivercd 1 Mau iy the Foze-noon, or in 
the Afier-noon, it is not good, foz Qod ab initio n va et, trttu temporis acn con- 
valiclce . | 

C ke. Finis unius die, eft principium alteriugghe co inſtante, that the one day ends 
eo inſt:nte, the other begins, why therefoae ſhall if not be intended to'make this 
Leaſe and Livery good ; that pe made the Livery in the very Tame inſtance of time, 
as the firſt day did end, foz the one day ends and the other begtns all at one inſtant, 
and ſo to be made good by ſuch a favozable conſtruction, ut res magis valeat quam 
pereat, and this eſpecially, when no time of the Livery made is found in c:reatn , 
and if it were made in this manner, it ſhall be good, it appears in Sbelleys cae, 


akrer. . 8 | | 

en. ge If a Leaſ#foz lite be made, and dated 1 Mai, a die datue, and this 
delivered 2 Meni, with a Letter of Attozney to make Livery, who makes this the 
ſaid ſecond day, this is good, foz the Ded is aue thing, and (he Delfvery another, & 
2 die datus, this which ts in the Ded dacus, is the time of the Delivery , wherefoze 
ſhall not iþis be ſo intended. 

Coke agred wilb bim herein, if it had bern ſo, but it is here found, that be deli- 
vered this the firſt day, but if he pad delivered this Ded which purpoats the Leaſe; 
the ſecond day when the Livery was made, this had ben good; but why ſhall not 
this beſo intended by a reaſonable intendment, at res magis valear &c. that the Lt- 
verp was made by the Attoznep, the laſt inſtant of the firſt dap. 71 OO 

Hugh on Juſtice. This ſhall not be ſo intended, the Jury not to be charged with 
an incertaintp, all ſhall be one to themy if che Livery. was made in the-fozen en, 
af ernoon, of tn the laſt inffant of the firſt dap, they do finde this Deed the ſame 


dap. 0 

Dedd-ridge, This is merip a matter in (ait, and therefoze not to be taken by 
ſuch an Intendment, to be done at ſuch oz at ſuch a time. 

Cob e. If any thing will avail to make this Leaſe good, it muſt be this oz no» 

thing : It is well ſaid, Ad quzſnonem faction reſpondent. juris prudentes, ad 
q"#ſt o em juris, non reſpondent jura otes. 
Dodderidge. Pere the incertaintp is metly in a matter in fait, Mpether the 
Livery was made in the fozenoon, afternbdn, oz in the laſt inſtant of the firſt dap, 
and therefoze this is not to be. taken by us by Antendment one wap oz o- 
ther. 


1 pars, fol. 1c6. where the Feoff@s enter befoze the birth dt the ue, and where Cole _ 


Coke, The Statute of 13 Eliz, cap. 10. is made in ſuch a manner ( otber than Starure of 


Leaſes foz 21 vears, 02 the lives) from che time that any ſuch Leaſe 02 Gzant 
ſhall be made, ſo thep were deceived in this in Parliament, the day there excluded; 
we will here make this Leaſe good; if by any means we can. 

Dodd-ridge, As to rhe Statutes remembzed, pou are to refer this clauſe unto that 
to which it cugbt to be referred. and ſo by this to make all well to ſtand together, and 
this is to refer the ſame unto Leaſes foz years, not foz life. 

Coke. When we bave done all we can foz pou, in maintenance of this 'Leaſe 
by Intendment, pet this will fill remain a ver) doubtfull ca e (but we do all of us 

| © agree 
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— 


Termin. Trin. 
13 Jac. B. 


A venire faci- pear and Ye better found upon a 


as de now 
granted. 


Sty. 188. 


agre in thts clearly ) that when (he Fabaick of the D&d is void in lt ſelf, the Let. 
tec of Attoznep, to makeLiverp-tipon this, ts alſo void, and that it is not in the 
power of the Attozney, by any act of his, ts make this Leaſe god, as ls pꝛobed by 
the Caſe of 30 E. 3, ol. 31. befoze remembzeb. 8 
Dodderdge. Af a Leaſe foz lite be made, Habendum I de ditt's, with a Letter of 
Attoznep to make Livery, ſecundum totmam Chorty, this is to be the next bay, fox 
this is as much as if he had ſaid txpꝛeſtp, that pe could make Livery by fozce of 
this Letter of Attozney the next dap, foz (hig 1g forma Char'z, and then the Livery 
is to be made, becauſe the firſt day here is extiuſive : But notwithſtanding this, thar 
the Court put all theſe caſis, and all theſt ways uled, and conſt run tons made, to 
male this Leaſe good, if by any way it might ſo yave benz pet they ſald, that 
when they have done all they could doe in this, yet this would remain to de a doubt⸗ 
full caſe 3 but the whole Court did ſtrongly incline, that this Leaſe here now in que: 
ſtion is not good, pet fox further advice and argument, the Court adjourned this 
Caſe to a further time. 1 
Afterwards (S.) Termin. Trin. 13 Jac. B. R. this Cate was moved again, and 
R. argued, he Court clear of opinion, that this Leaſe is not good, and there is nothing 
in the Uerdict found to help it. 
Coke, If a Leaſe foz life be made 1 Maiz, to begin 3 Maii, andLivery then made 
by one by # Letter of Attozney, this is not good, becauſe'a Fre:hold-is not to expect 
the beginning afterwards ; and this is clear pere, the Leaſe being made foz life, a 


die datus, is not gud | . ; 
he date of the Leaſe is one thing, and the delivery of it another 


. Dodderidce. 


ing. . 

Ene. A the Leaſ# be bad in it ſelf, it is not then in the power of the Attozney 
by his Livery, to make this good; if this Leaſe was delivered after the firſt bay, 
then clearly the Gzant is good, the whole Court agred- in this, but herein the Uer- 
dict is defective, the Jury paving not found the certain time when the Leaſe was de⸗ 
livered, und therefoge by the ule 6f the Court, Quia juratores ſe male geſſerunt 

in veredicto ſuo dando , therefoze a venire facias de novo to be awarded; but as 
this Caſe appeared to the Court, upon this ſpecial Uerdict thus found, the Court 
was clear of opinion, that the Leaſe was not good in it ſelt, noa could be made good 
by any Livery made Ae things might ap⸗ 
new Tryal; a venire facias de novo was therefoze 

granted by the Court, foz a new Tryal to be had in this Cauſe. 


Iaack, Plaintiff, againſt Clark 


Defendant. 

Entred Trin. 1 1. Jac. B. R. 
a Rott. 1100. 
the caſe for a 
Trover and * 
converſion. 
1 RO. 2. 125. 
126. le an Action upon the Caſe foz a Trover and Conberſion, the Plaintiff counts 
1 Ro. ar, . I. Wat 2 Febryarii, 6 Jac. he was polleſſed of u Bag of Poney , and that 12 Fe- 
Ow. 131. bruari's in the ſame pear, pe loft the ſame; that ibe laſt day of the ſame Febroary, 


this 
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this came to the pands of the Defendant, and that be the ſame laſt dap of Febrrary ; 
did convert this to his own uſe , foz which Converſion, the Action was bzought z 
upon Non culp. pleaded , the Jury found a ſpecial verdict, they finde that one 
Rich, Adams, did recover againſt one Lewis, in the County Court, 30 |. 13 85. 4 0. 
foz. damages z upon this, a Cipias ad fatistaciendum iſſued out againſt Lewis, and 
a Keturn made ot Non elt inventus, by Clark the Defendant, Serjeant of the 
Pace; upon which, a UUritof fieri facias ſſuedout againſt Watkins, one of pts 
Pledges, to be executed upon his Gods, and upon this thaæ Buts of Sack taken 
in Execution: Iſaac the Plaintiff being there paeſent, and to ſtap the ſale of theſe 
thaw Buts of Sack ſo taken, by vertue of this Writ, the ſaid Purſe, and 224. in tt, 
then and there did pawn, and leave in depoſito / in the hands of Clark, to the intent 
and purpoſe that ye ſhould kæp the ſame, uſque 13 Martu, next enſuing, being the 
Court-day, and this onely as a pledge foz the re deliberp of the ſaid thze Buts of 
Sack unto Clark, upon his requeſt, if Watkins in the interim did not obtain from 
Adams to ſpare the levying of this Execution ; the Jury finde no requeſt made,-noz 
that Watkins had pzocured the ſparing of the Execution, but they finde the requeſt 
made by the-Plaintiff of the Defendant, to deliver the Purſe with the money in it, 
and his refuſal ſo to do; and ſo do conclude , that if upon the whole matter the 
Court ſhall judge this to be a Tonvecſion, then they do finde the Defendant culp. but 
if they wall adjudge this to be no Converſion, then they finde the Defendant Non 


culp. | | . 

Haughton Juſtice. In this caſe Judgement vught fo be given koz the Defen- 
dant, there being no cauſe here foz the Plaintiff to have this money, there is no con⸗ 
verſion bere, noz is there any Trover in the caſe ; the matter upon which this 
Action is grounded, is not the Trover, but the Converſion to his uſe, this is the 
Areſpaſs; as this caſe here is, if there had been a converſion, the Action would 


have held, though no Troverz pere he came to the;e Goods by Bailment, bp 8 E. 8 E. 4. fol. 


4. fol. 3. in a Detinue of Charters, the Bailment is traverſable ; and ſo is 27 H. 
8. fo, 13. & 12 E. 4. fol. 11. and many times in Detinue oz rover the Batl- 
ment comes not in queſtion, noz is material, if the Converſion be Actionable : As. 12 
to the Uerdict pere, the Jury finde nothing of the Trover, becauſe he came unto 
the Goods by Batlment, and therefoze Non culp. as to this ; but though the Action 
is here bzought foz a Trover andConverſion, and no Trover in the caſe, becauſe 
be had the goods by Bailment, yet if there be a Converſion, the Court ſhall judge 
upon this: At a Detinue be bzought foz a Pledge, it is a good plea to ſay that 


theſe goods were pledged foz a ſum not pald, and this is warranted by 21 E. 4+ 21 E. 4. fol. 
fol. 19 & 80. At goods are pledged foz a debt, in an Agion of Debt bzought z 19 & 80. 


it is a good plea, to ſay that he hath a Pledge foz it: Pere in this Caſe, the pledge 
is to be delivered upon the re-delivery of the thzee Buts of Wine, upon requeſt, the 
buts of UUine were not delivered; in the fizri facias, be doth not tap that they 
were pledged in the ſame cauſe, pet this is good, and it ſhall be intended to be ſo ; 
the fieri facias here was lawfully executed, be did take and ſeize them lawfully, it 
is not found that be left them in his poſſefſion. 1. To Seize. 2. To Sell: Tyeſ? 
are the two parts of the fieri ſacias; the Money here was delivered to be kept till 
the next Court ſhould be, as # Pledge foz the thze buts , Sper requiſitionem, 
of Clark the Serjeant , UUhether of neceſſity be ought to make his requeſts , to 
enable him to hold-the Pledge, that he ought not; he pawns the Money foz the deli⸗ 
verp of the goods ſuch a dap, Super requifitionem , he hath not loſt his goods by 
this, here the Serjeant had ſeized theſe goods, notwithſtanding be bath by this no 
pzoperty, as owner of them, pet he hath a pzoperty ſo far, ag to have them to be de⸗ 
livered, and ſo to be ſold accozding to the ſieri facia®, and this power which be bath 
to (ell, is a good cauſe to have them delivered unto him; this Pledge here was, 
pro deliberatiove, thep are not delivered, therefoze now the intereſt in the Pledge , 
which the other had, is not determined, although no requeſt was by bim made, pet 

p we 
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e bath an Intereſt in tye fieri facias fo have them delivered unto bim, ſo that 
not material, as to determine the Intereſt in the led | 
well hep the ſame, till the delivery 6f the tze Biits; 
map be made. As to the feeond potnt, vere is no ſufficient canfe 
tn Perth, ard ther e to. it in {0 meh to 
, t yer fo . 0 18 
— Mit, & tdhue contradicit, this iþ the point of the 
rllon; he may require dim to make deliver 
may be in unother place, wall this Benier 


th it, 
Converſion ; if be keeps this in bis Cheft, this is no Cortberfion; the Deni 


not doing of an act, and this ſhall make no Conveffion ; and if the 
t telt be no Converfion, pere is then no pꝛefumption fox us, to ad- 


10 — 


S * 


EFF 
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ule; but 
may adjudge 
was 


e Plaintiff pere path no cauſe to have the money to 
bim delivered, becauſe the tze Buts were not delivered, foz which the 
was left and depoſited by the Plaintiff as a Pledge : And ſecondly, this 
Denier onely, without any other matter foufid , is not of it ſelf a Converfion , 
and ſo upon the whole matter, Judgement ought. to be given foz the Deten⸗ 
bant 


Dodderidge Juſtice. In this caſe, theſe things are conſiderable. 
1. What Action this Plaintiff pere wall yave, and whether this berdic will 
maintain his Action; whether pe is pere to have an Action of Detmue, oz an Acti⸗ 
on upon the caſe. 3 5 
2. If an Action upon the caſe; then whether an Action upon the cafe foz a Trober 
3. And if ſo, then whether here be any converfion found, oa not: Fos the 
firft, he map have an Action upon the caſe, as this caſe here is, but not an Action 
upon the caſe foz a Trover and Converſſon, but a ſpectal Action on the caſe, upon 
bis caſez but if ye might have an Action upon the caſe , foz a Trover and tbn- 
verſion, then J ſhould hold chat bete is a god and ſufficient converſion und, 
and therefoze it is good adbife foz all Touncellozs to ſhew unto their Clyents theic 
pzoper Actions, which they are to have ſutable to their cauſe of complaint ; as 
the ſame ſhall require : As to the Action of Detinue, fhe nature of this is to be con- 
ſidered. This Action implies pꝛoperty in the Plaintiff, and no other can have this 
Action, and this appears by 6 H. 7. fol. 9. and F. N. B. fol. 138. 2. The thing 
detained ought to be certain, as appears by F. N. B. fol. 138. in a Detinue fot 
monep delivered, if it be out of a Bag. the Action lpeth not, becauſe that no cer- 
tain pzoperty can then beknown, and the ground of this WUrtt , is to recover the 
thing it ſelf, in hoc individuo, if it map be had, and if not, then damages fox the 
19K. 3. £45. ſame, as appears bp 17 E. 3. fol. 45. 18 E. 4. fol 23. 1 R. 3. fol. 4. 1 E. z. 
&c. * fol. 53. the Jury is to finde the value of thing detained , if the thing tt telt 
3 H. 6. fol.g. cannot be had again, then the value thereof is to be found; and ſo is 3 H. 6. fol.. 
dc. 11 H. 7. fol. 3. 21 H. 7. fol. 77. b. in Kellaway, fhe ground of this Attion ts the 
| Detinue , maintainable againfi Executozs; if goods are delivered to Pugbanhy 
and UUife, no Action of Detinue fiery again them both foz thefez but againft the 
36 E. 3. fol. 1. Pugband alone, by 38 E. 3. fol. x, and the reaſon of this is, becauſe the Wife can- 
not detain, and the ground of fþe Action is the Definue where,- upon — 
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by caſual means, the ſame comes to their hands, and the ſame is detained , but 
tpeir Denper makes no converfion in detinue, in the Writ it is ſaid, and fill de- 
czaet3 this is no converſion but with circumſtance it map be a converſion , ſo 
long as the .pzivity of the baument remams , no Action upon the caſe can be 
boaonght',-as appears by 43 E. 3. fol. 30. 4. in point iu an Action of Treſpaſs, 43E-3-f.302. 
thc Defendant pleads to the Action, and ſaith, that the Platmitt delivered the gods 
to him; there it ts ſaid, that ſo long as the peivity of the bailment remains, no 
Action of Lreſpaſs lpeth, and ſo is 2 E. 4. fol. 5. but where the ſame is. determi: 2 E. 4. fol. 5. 
ned by the tozrtous ac et te Defendant, there this ſhall make a converſion, and an 
Action upon the cafe well lyeth, 12 E. 4. fol. 8. A a man delivers to „2 12 E fol. 8. 
Pozſe to ride to York, if he rades on him to Carhſl: , an Adlon welt eib, the 
reaſon is, becauſe that he dy his wzongfull act bath now defiroyed the pivity of the 
firſt ball ment, by doing contrary unte it; with this agras, 2 H. 7. b. 11. 18 E. 4. 2 fl. 7. fl. 11. 
fol. 23. 21 E. 4. fol. 76. b. 12 E.. fol. 13. 3. the Load Verſeys cale. 28 H. 8. Dyer &c. 
fol. 12. 5 H. 7. fol. 16. 27 H. 8. fol. 2). 21 E. 4. fol. 19. 3. & $0. b. In detinue 
of a box ſealed up with Writings, bzoughs by an Abbot audCounts, that the De- 
kendant did finde the box of Writings ; tbe Defendant ſaith , that the 
of rhe Abbot did deliver che box and Writings to him in pledge foz 100 8. ths 
Dne hundzed ſytiiings came to the uſe of the Pouſe, and that if be would pay the 
100 5. he was ready to deliver the box, and this adjudged to be a good lea, 
tbe doubt was, this being in an Action of decinue, and declares im a Trover, 
ther this Plea be good, without a Travers taken ti the Trover, 
matter alledged in the UUrit of detinue, 33 H. 6. fol. 26, 27. At a 
UQUritings in a box to 1. S. and he doth lote them, an Action upon 
be abuſe them, and ſo it ſhall be if the pzivity of the batlment 
Action upon the Caſe lpeth, 29 Lib. Aſſiſar. placico 28. gods n 
the loam of money, and after they are ſtollen, ye rcfuſerh to deſiver 
fol. 86. C. in Treſpaſs : If one bozrows monep, and delivers 
be after offer the money, and requires his „and be refuſetþ to deli 
e byetþ, in the Old ot 
Anton upon the Caſe in Gage, fol. 8. and in Treſpaſs, tal. 667. 
an 


Wiedge : habe 

then it is to be conſidered, whether this Action pere be an Action upon 
not, that it ts not, but be ought to vabe « ſpecial Action upon 
eth by 4 E 6. Brcok Attien upon the caſe, placico 113. fu n upon 
caſe, the Plaintiff lars , Quod cum pofſefſionatus. fuir, of fury goods, as of 
pꝛopet goods, & 1112 peruidit, ard that the Defendant, Inver, & in uſum 
proprum convertit; the Defendant pleads, that the Plaintiff did gage them to 
bim foz 101. Pe: quod ipſe ill] deriwet pto d:&tis 10 ſ. prout ei bent lieuit abſ- 
que hoc quod iHa convertebat in uſum u m proprium ptout, There it is queſtion- 
ed, Whether be ought to travers the Trover, but the bar there held gam. no Tro« 
ver and conberſion to be where he comes to the Goods, by deltvery of the party 
vim eff, he reafon of th s is, becauſe he hath the poſſefſion'by a lawfull'deſiveryiof 
the party bi melt, and therefoze no Traber and Converſion lech, the Sailmentand' 
Trober is traberfable, upon a ſpetial plea to traute rs the Trover, upon a ſpecial 
matter in detinue, as where the Goods were delivered in pledge, as appears by 
12 E. 4. fil. 12. 27 H. 8. .o. 13. 21 E. 4. fol. 198. 80. 31 E. 3. Fuz. tit. Bar. pla- 12 f. L fl 12. 

cito 258, 46 E: 3. fol. 30. 22 E. 4. fol. 6. 5 H. 7. fol. 1. 21 H. 9. fol. 13. ſo that c. 

bere an tt ton upon the Caſe be ought to babe. but this is to be a ſpecial Action 
upon the Cafe, and that acco2ding to his ſpectal matter, dut not upon Trovet and 


As to the power of the Serjeant, this is not at all material hat power be path, 
but the matter bere conſdorsble is, i the money be 60 de deliveredback'agein, if 
there be noſtay ot the Execution pzocured, oz requeſt to haue the monep, che Ser- 
jeant map then do his Execution upon the Buts of &ack ; tbe Bailement of the 
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money here was conditional, the money was delivered unttl l ſuch a day in certain: 
As to -ihe Converſion, whether here be any oz not, is the que ſtion: J agre, that 
a Denper to deliver, both not in every caſe make a Converſion, as in detinue there 
is a Denper, E'aihuc detiner ; but when an Action is framed by one upon his 
| Caſe (as here it is) a Denper will make a Converſion : J do much reverence the 
Hill. 37 Eliz. Judgemenys of dur Pꝛedeceſſozs, HI. 37 Eliz. B. R. Rot. 460. betwan John 
B. R. Rot. 4650. Ito and William Saker, the Executozs of John Pepper, who was poſſiſſed of 
ar. certaln Goods, & c. which came to the pands of one Richard Newman, Saker 
dyed; ton ſurvived; and bzought bis Action; Defendant pleaded Non culp. 
fo2 part, and found Non culp. and foz the other part, that they came to his 
pands by Trover, and that the Defendant knowing them to be the Goods of 
the: Teſtaſioz, being requeſted; did refuſe: to deliver them; Judgement there given 
foz the Plaintiff: This was the point in Law, being in an Action upon the Caſe. 
; foz a Trover and Converſion, the Jury did finde the refuſal, and adjudged foz the 
Plaintiff, that this was a Converſion,- and upon this -Judgement 4 ground mp 
Opinion: In tome eaſes a Denper ſpall not be ſaid to be a Converſion, as in de- 
tint ; Converſion ;. the Action is bzought foz the Detainer , but if be-doth lay 
a and Converſion to his charge, a Denper there will make a Converſion, 
but diſtiaguendum eſt; J-reft and rely upon the Caſetn the Chancelioz of Ox- 
Coke 10par, fords Caſe, Coke 10 pars, fl. 56,457. where it ts ſatd, that this Denper is god 
fol. 56, 57, . gyidence to a Jury , to ſatisſie their conſtiences that this is a Converſion; this 
ſpall be good Evidence to a Jurp, prima facie, that be bath conui rted the ſame 
untill ſome other particular matter appears, by which this is no Converſion : 4 
agre.Thimblethorps: caſe: of the Beam of: Timber lying on the ground, being re- 
queſted to deliver chts, andirefuſed, but did not remove the ſame from off the Land, 
; -onelpbe denyed to deliper tt, this is no Converſion, fo it lay there till, as befoze , 
after' the denpal to deliver ft 3 and ſo it all be of a Sow of Lead, he which path 
right to habe it, demands it, the other denies to deliver it, ttf it be found, that it 
Illes there ſtill, after the denper, this wall be no Converfton ; but where it is alzo- 
1-7 gether üncertain, and cannot appear that he hath made any Converſion , but oneip 
„„ à Denper, there this is good Ev dence to a Jury, and direction to the Court (it other 
matter do not appear to the contrary) that this ſyall be a Converſion ; foz ſpall we 
-- ſap that this is god to a Jury, and afrerwards to adzudge contrary to this our ſelves; 
this not to be ſo done, eſpecially when it is as jbis caſe here is: The Converſſon here 
is a matter which lyetþ-in ſecret, and foz what intent will he deny to make delivery 
of this, if it be not to make a paibvate uſe of this to þimſeif. Alſo bere this is in 
the caſe of money, and you can never p2ove any expzeſs Converſion of this, foz that 
one mans money is not to be known from anothers. and where the nature of a thing 
in demand, makes a man to fail of his pzovf, there the Law will ſupply this: to 
yp — this purpoſe is 3 E. 3. Fitz. Coren. placito 323. Jn an appeal of Kobbery, againſt 
3 one who took from him certain ſacks of Coan, and pzaped to have reſtitution of his 


323. 
Cozn. | X 

Fmehden there demanded, if the cozn was ſlill in the ſacks, oz nor, foz it out of the 

ſacks; it would be very hard to make reſiitution, and there ye reſfozed accozding to 

5 E. c. Brook the value of the Cozn; and with this agrees, 7 E. 6. Brook tit. Reæſttution. placi- 
tit. Reſtitut. to 22. this was ſo at the Common Law, and not upon the Statute of 21 H.8. cap. 
cito,22. ., 11, which gives Weits of Reſtitutton to the party robbed : and it was befoze pere 
tute of agreed in thls Court, that a man ſpall have Reſtiturion notwithſtanding the p20- 
3 — cap. perty is not known, but be ſhall have like in value, and where there is a defect of 
. p2oof;''the Law fyall ſupply this; and Co it ſhall be bere in this Caſe , the Law 
ſhall C& that he bath made uſe of this money, foz that be bath bere denied fo deli⸗ 

ver it, and ſa where the defect of pzofariceth out of the nature of the thing it ſelf, 

there the Law ſhall ſupply this defect, by 27 H. 8. no detinue wall lie foz money; 

the Piaintiſthere bath miſtaken bis Action, and therefoze in this Caſe Judgement 


ought to be given foz the Defendant, 
| Coke 
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- Croke Justice. Judgement ought to be given in this eafe-foz the Defendant , 
in regard that the Plaintiff pere yath no cauie of Acton; this monep pere, whic 

was thus bailed, oz pleuged, dught not io be delivered untill the the buts of Sack 
are delivered; again, this vere which is poſterius, is to be made prius, the buts 
of Udine to be delivered to the Serjeant befoze, and pe then is to deliber-the mo⸗ 
ney, and This is laſt to be done; and this is no moge, but that the Serjeant is to 
babe a idiſcþarge of the Debt and Execution, oz a Delivery to him of the thaz 
buis, to doe Execution upon, and all this: to be done befoze he is todeltver the mo- 
vey that was pledged, otherwiſe it ſhould be very pzejudicial co him; this monep 
thus delivered, is pięguus to the Serjcant Fox his ſecurity, and this he ought to kp 
until be be ſatisfied of the t. oz delivery of the tha buts , and this is mor- 
mum vaduum to him which doth pawn this, if pe perfozm not what is by bim un- 
dertaken, the Wiedge then is dead, as to bim; pere an Action upon the Caſe foz a 
Trover and Converſion, is bzought by the Plaintiff, foz the not delivery of this 
Piedge, the Debt not being diſcharged , and this ought to be firſt done, and the 
Serjeant here ought not io make any demand to habe -Deliverp made unto him of 
thee buis of Back; a bare denyal ſhall not make a Converſion , neither ſhall 
there be any Converſion, ſo long as the pzibity of the bailment remains; but de- 
firop this, and then otherwiſe it ſhall de; the Bayle pere is as a poſſeſſoz bonæ fi- 
dei, to make a Converſion, there ought to be a pertinacy, and alto a contuniacy in 
the manner of che Denper, (S.) contrag nit, & adbuc contradicit 3 we are to ſæ and 
to examine when the wzong begins to the party, the w2ong begins by the De- 
mer; by this Denper, be is poſſeſſor mala fidei, by this Denper the paibity of 
baiiment is altogether deſtroyed, if they gre bona peritura , as ſower UUline , 
Co2n muſty, this Denyer k#ps the party from pis Poſſeſſion , and this is a 


Lutleton in his Chapter of Kents, ſaith, That a Denper ſhall make a Diſſei- 
fn, if it be ſo in real things a ſortiori, it ſhall be ſo in perſonals 3 one ſhall never habe 
an Action ot Treſpaſs, v1 & armis, where the party cones lawfully to the poſſeſſion, 
but an Action of Treſpa's upon þis caſe he may habe: Pere in thts caſe, the condi⸗ 
tion annexed unto the Pledge is not perfozmed ; and until] perfozmance of which, 
the fame is not to be delivered, and ſo the Plaintiff bath no cauſe of Action, Judge: 
ment is therefoze to be given againſt bim. 

Coke ch ef Juſtice. In this caſe, the Judgement ought to de, quod querens 
Nu capiat per billam. Divers things in this caſe are conſiderable, bere is an Acti- 
on upon the Caſe bzought upon a Trover, and converſion; the Jury finde, that 
thefe goods came to his hands by batlment ; this Action upon the Caſe is a ma- 
giſtrall Action, be ought to compzebend his caſe, in the agion upon the Caſe, 
be comes to theſe goods, by the pzivity of bailement; the ſecond point conſiderable, 
is what be ts to recover, in the Action upon the Caſe, whether any thing in ſpect- 
all, oz the whole value, and in this, the third thing, whether the pzoperty be chan- 
ged, by the Judgement, and execution, the pzoperty ts changed ; the fourth thing 
conſiderable is this, a man findes my goods, if be remove the pofſeſſion, whether be 
wall tben be chargeable, oz not; the fifth and laſt matter is touching the converſion, 
and whether here be any Converſion in this caſe, oz not. As to the firſt matter, 
the Plaintiff here declares upon a Trover, the Jury finde that he came to the goods 
by bailment, here If he pleaded Non culp, be ſhould be charged; if there be two 
Jopnt»tenants of goods, thep loſe them, thep ſhall both joyn in the Actfon , but if 
one do bail the goods, he onely ſyall have an Action upon the Caſe, and this is 


warranted by 43 F. 3. fol. 21. 4 E. 2. Fitz. tit. Attaint., placito 67. & Fitz. 4 L fol at. 


N. B. R. fol. 118. H. and the difference will be betwen an Action grounded up- Kc. 

on a bailment, and where upon a Trober; bailment makes a palbltp, if one bath 

goods, as a baile, where be bath onely a poſſeſſion and no pzopertp, pet be ſhall 

bave an Action foz them: In pleading, when this is made materiall, the _— 
| m 


— 
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map be truberſabte: Bat ma Trover and Converſion , not to Travers the dail- 

ment, but the Converfion, this being the point of the Action, UUbether guilty oz 

not; the Tudge is not 10 f60k unto the bailment, if you can lay and well pzove a 
Conberſion , which is the chief point of the Action; pere pou may habe an Action 

pon the Caſe foz a Trober oziginally, and not decinue upon ſpectal pleading, this 

e be made material, but not upon a Not-gutity pleaded. 2, QUbat thing 

is ro be retobered in an Actron upon tþ? Caſe, the value of che thing is to be re⸗ 

covered, bur not damages foz che vetdining 3 if he be barred in Detinue, be ſhall be 

12 E. 4 f.13- berrtd in an Action upon the Caſe, as apprareth by 12 E. 4. fol. 13. & 2R, 3. 
cc. fol. 14, 15. Brook tit. Action upon the Ciic, placito 110. Action tur e Caſe , 
vod aſſurtipfit foluere 101, to the Plaintiff, fog 5 8, e (olur, the Defendant ſaith, 

Gar ze Wis befoze Vzoitght an Action of Debt foz the ſame ſum, in which the 

etkndartt bid wage his Lat , by which the Plotariff was barred; tpis beld a 

ooh Pika, by Bryan thiet oe ſs tpat a Kecovery , in what Action pou will, 

10 a bat in the oibet; be which hath pzopert2 iball recover damages, foz that 
pretium ſuccedit; in Joes rei; as Bracton : In Debt upon a paomiſe, he wall re. 

. r6ber an the Debt; When & man doth fie goods, tt bath bern ſaid, and 5 cont- 

eb beld, that if be dbih 6if-pofſeſs bimcelf of them, by this be wall be dilchar⸗ 
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er: Jt is tpe Law of Th the Goods which vo thus come to h 
bands by Trover , und no | ie fo2 this; but where one takes goods, 
ere is na ſuch danger of being loſt, oz fades them befvze tbey are loſt , 


of 
I be Tengen ſuch 

npal 

mes not 
Coke 8 pars, pals koz this, vi & armis: In the 6 Carpenters, 8 pars, fal. 146. ruled 
fol. 146.b. &c. i at non feſans, ſhall not make the party which parh authority oz licenſe by 

Lab, fo be a Treſpaſſoz ; if on? both bail goods to another to kep, and to delfver 

Tuba r 
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manus, by 12 E. 4. fol. 11, 17, 13. 12. 4 fol. 11, 
is but an invention; a Trover is 213. 


in lait, and m Law. Fg 
1. UGlbpen a man comes to them by charity. | 
2. Apen by devenerum ad manus. | J . 
And a man map count either upom u devenerunt ad maus generally, oz ſpecial- 
ip , per inventionem, and one may at this: day detiate upon a devet erunt ad ma- | 
nus, but the latter is the better, (S.) To be per myventonem y 7 H. 6. fol. 22. foz 7 H. s. fol. 2a, 
wis, 9 H. 6. fol. 58. and the Old Book of Entries , 0% 209. this is the moſt &c. 
certain, and the better count, Af two baing an Agton of Demut foz goods, and 
of —— — enterpiead ; if one —.— 
charge him up rover, a | en⸗ 
J the difference will be between a K 1 


aods are bailed ober, this i +a 
iaventionem, this is a Trover i 


Caſe: Ak one do finde Goods, the owner demands 

them, an Action of definue lieth, and not an Action. , 

proprium convertit, & diſponit ) theſe; are the wozds that 

and therefoze it ſhall be very abſurd, it every Denyec ſhould be 4 

ſion; the party makes arequeſi to haus his goods, ths other duth not deliver | 

ſhould be a hard cafe, to make him by this to be a Treſpaſſzx , und fubjec unto an 

Action upon the Caſe foa # Trovcx and Converſion, oneiy by his Denyer to deliver 

rhem, being demanded, but there ought to be ſome other ac done by him, to make 

bim thereby to be ſuch a + as. that in uum ſaum proptium convertit, 

& diſponit, but upon a vare retuſai tu deltber the goods, being demanded, no Act- 

on upon the Cale, fue Trover & Gonverhon pech tos this, Michas & 25 Elm nen 6,277 

B. R. betwan Mauber and Stracſam: An Action upon the Cate, upon u trover: Eliz. E R. Sc. 

and tonbertion, upon Non culp. pleabed, the Jury foimd the guttty, 2 Len. 75. c. 
Requeſt, Demand gullty 


they found the Trover, the and nrtuſal, and found: him 
of the trober and converſion, but they found no place where the cc 
was tried bere in this Court, when J was at the Bar, und the Cot 
no converſion, if it were, becauſe there was no plact 


"the: this remained 
b of a haut, win ig ns 

of the bond, but be may habe an Action of Detinue foz this : It ought alſo to 
be further alledged, that he did conceal this, tog that « refuſal onelp to deliver the 
ſame, being demanded, (without ſoms other Ac by him done ) ſhall not make a 


con- 


— 


—— 
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converſion, and {6 it was here adjudged;; fdz be ought to lap the converſion, by bis 
toncealing ot it. J agre; that in ſome Caſes a Denper to deliver the fame, wall 
make a Converſion, as if it ve of money, wpich cannot be known from other mo⸗ 
ney (as it᷑ it be out of a bag) thereupon pis refuſal to deliver: the ſame, being de- 
manded, foz this an Action upon the Cat ſur Trover lieth, but it it be fog money 
in a Bag, there, upon bis denper, no trober lyeth, but an Action ok detinue, as 
it was reſolved, Paſch. 24 Eliz. in the Exchequer, in the-Caſe of one Wilkins, 
Paſch. 24 K- 11 H. 47 fol. 46, 47. a good Cale to this purpoſe: An Aton of detinue foz 
liz. &c. Charters, the Plaintiff counts upon a dercherunt ad manus , if he taſtuhem a- 
11 H. 4. fol. way, lo tat they perich, un Action upon the Cale ties againſt pm foz this, do that 
4*:47- J J cannot. lit pom that a bare denyal of u thing detained, ſyall make a Conberſſon: 
- Thimblethorp*s Cale, a Lefſi? ,-ar the end of his term, teaves a timber lag on the 
ground, afterwards be demands it, a dengal of wis, without ſome other ace done, 
ſhall not make a Converſion of this, H he bothinot remove thts; and ſo makes ſome 
other ſpecial converſion! (legere) in one ſenſe is to gather, it upon Evidence to a 
Jury, there a denyal.is.good'Evivence-topxove a Converſion; but if he ſaith that pe 
vad locked it up, and bzougþt it into the Court, here ſtabitur preſumptioni donec 
in conttarium probetur 3. S is no Conversion, if the contrary be not pzoved; if 
a Ded, purp62ting a Feoffment, be bzought-befoze anp Judge in Tryal, made*foz- 
tp pears befoge; and the gone continually with the Ded, this is good 
evidence ta a Jurp to finde with the Ded 1 H. 8. a Charter of Feoffment made, 
and ever fince poſſeſſion continued; this may well be given in evidence to a Jurp, 
but not good in pleading „ fox no Judge dares ſap to a Jury, that if no liveey was 
28 H.8.Dyer, made, that pet this is a good d&d, 28 H, 8. Dyer, to); 22. placito 135. in Cores 
fol. 22. E Caſe, by Spilman and Portman: A a mart bails Plate, oa Poney, no Action 
upon the Caſe lieth upon this Batiment, pon a refuſal, requeſt being made; pere 
be is ſerviens ad clavum; mot ad legem, pe did not know whether the condition 
was perfoamed, oz not, ſo this refuſal 18 good evidence to a Jury, but no good 
converſion in Point of Law: As to the Uerdic and the Exceptions taken to it, 
which baue View well and trulp taken, (de inventione, & converſione) thep ſinde 
| the Defendant guilty, and upon the whole matter he is not gutity, de inventione, 
aden Tem- foz they do'finde, Quod pipnoravit ; PeremA agree in Dpinion, that this finding of 
theirs ig not matertal, ad queſtionem faRi , the Judges not to anſwer, Ad quz- 
ec. Rionem juris, non juratores, us Bracton, Commentaries in Amy Townlends caſe, 
fol. 111. Juries are to meddle with matters of Fact, but not with the matter pere of 
aconverflon, being matter in Law, this is onely to be determined by the Judges: J 
agre allo in this, that untill the thaæ Buts of Sack are delivered to him, the Plain: 
tiff is not to have his money: Jt is alſo to be obſerved, the matter of fozm, (S.) Præ- 
ceptum de fieri tacias, being in an inferioz Court, and not Breve de fieri facias; pet 
.- this is good, but it ought not to be ſo, but in the interim, the fieri facias, dy efluxi⸗ 
on ok time, incurs the time paſt which was limitted unto him by the ſaid UUrtt , 
Foz to ſe'3eand-to ſell, and it ts now impolsible fog the Serjeant to habe 
we there Buts of Udine agatn, but if bis power bad rematned, then to have had 
tem z but pet pe is to habe the money pledged foz them, untill ve path the tha 
Buts delivered unto him, but here pe cannot habe them, and therefoze he is to keep 
and to deteln the money tox his ſatisfaction, and therewith to ſatisfie the Executt- 


on; ſo that in this Cate we du all of us agree in this, that prima tacie, a denyer 
Fr upon a Demand, is a good evidence to a Jurp ot᷑ a Conberſion; but if the contrary 
the De- be ſhewed, then the ſame is nd converſion, and ſo the Judges all agred in this Caſe, 
fendant, cc. upon the whole matter to them appearing, foz the Defendant, and againſt the Plain- 
tiff, that he had no juſt cauſe uf Action, and acco2ding tu this, the Judgement of the 

Court was pzonounced, and ſo entred, Quod qværens ni capiat per Billam. 


James 


— 
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fou-petadbentiire ty 
Dodderidge Juſtice. The D2dinary ex officio mcs, 
count fo; the goods of the inteſtate, and this pzoperly and 
as D2dinarp ſo to do, and as to this account, what is here p 
the had the goods, but anſwers nothing at all to the goods th 
the ought here to have done, ſo that dzbts ſhould have been 
Coke, A agree this to be ſo, as to theſe goods, but pet 
her there, quoad hoc individuum, and as to this, they ought not 
jected the Plea; but they have here rejected her lea es to all. 
Dodderidge. This is no Plea at all, no anſwer to theſe goods which ſhe had 
= N 


If th's 
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| Dadderidge. This is a Plea in Barre of the account, which is not any barre 


at all. 
Coke. There are no Auditozs aſſigned foz the Account, 


Dodderidge. Af the there had made ſuch an account ($) as that quoad fuch 


/ things, they were given by the Anteſtate in his life time unto Eliz. bis Daughter, 


and to have made anſwer to the reſt, if thep would not then accept of this plea there, 
but r£jen the ſame, they ought to be pzoþibited 3 but if ſhe foz theſe refuſe to make 
any account, becauſe they were given to another befoze, and being in her Cuſtody, 
this ber Plea of the gift in barre of the Account, is not good; alſo the is called to 
make an account foz all the — ſhe ought therefoze to anſwer to all. 

Coke. But quoad boc, as tv thele particular goods, thus given by the inteftate, 


we Pies ig fed, and if they rele this Plex tus theſe goods lo given, they obght 
to be —— pong | 


| ir] — views e , enen, fo2 the dif- 


e eee of giftis there e in barre r Account. 


Coke to bite them as bac 
Dodd. a ＋ SE 


pobition thereof, an fo by this way, þ be would fete the dame in his life time; 


are int lihe dur Accuntont the Com Law, 
whether they do there — 


n 


time was giben, Sm 
e Ples, an. 
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The KING and Goldesborom, againſt Whider 


Defendant. 


* 


Nan Jnfozmatton, exþtbited upon the Statute of 5 E. 6. cap. 14. foz Jngrofſing toformation - 
I of Cazn, divers ſtacks of Cozn, and it is by this wozd (Cumulus) the Certain: for Ingroſ- 
ty of this ought to appear, foz the quantity thereof, what this (Cumulus) is, fog fing cory up- 

is Non cenfiat coriz, upon this Jnfozmation» foz what pe ſhould be * Tra 
7 H. 4+ fol, 30. An an Aſſiſe of rent, the quantity of Land ought to be 19 H. 4 72 
out of which the rent is iſſuing. a Cumulus un- 

Coke chief Jaſtice. A neber vet did (ee an Intaz mation in this kind, but faz (o certain. 

loads of Cozne, oz quarters of Coane, but never with this wozd (cumulus) * Ro. Rep. 
ing altogether uncertain, ies the ſame might be a beap thzathed, oz in ſocks, *** 
but moſt pꝛoperly when thꝛathed, here it is altogether uncertain, quædam portio 
terrz, not good foz uncertainty, 11 fl. 4. and ſo of an ejectione firma foz a ridg; 
of Land not good, being uncertain, foz that in ſome Countries à ridge of Lam 
moge, and in ſome Countries leſs; Alſo a detinue lieth not, de uno cumulo, Ag 
Andicment can be, de uno cumulo tritici, pretii, this is nat good, tas incertainty. 
Dodderidge. There cannat be a good barre to this Anfozmation, this Infas⸗ 
mation pere is framed upon a penal Law, and tberefoze the certain g of 
Cogn Angraſſed ought ta appear to the Court; and it was neber heard, to þave 
an Action bzought foz an beap of ſalt. 

Haughton Juſtice. An e jectiane firme bzought de uno clauſo, vocat. G2egn- 
Acre, 18 not good. | | 

Coke. We have abjydged this to he bad foz incortainty; Pracipe quod reddat 

viginti libratas gerrz, in ancient time this was good ; but now Exploſa eſt illa opinio, 
koa the ſame ought to contain certainty , oz not good,*becauſe of the Habere facizs * 
poſſefſionem ; and there tage certainty ought to appear, pz not good 3 the whole not good for 
Court car of opinion, that the Infozmation pere was not gaod, foz the incer - 1ncerrainry. 
taintp in it. 


Wilſon Plaintiff, againſt Welſh 


Defendant. 


F an Action of Covenant bzought by the Platntiff, as an Aſſignee, fox not 
Lee Fine accoading to — appeared to be this. Wir. on nn. 
Welſh, being ſetſed of a Panoz, and did ſell this, and vis two Peſfuages, unto one ing of a fine: 
Arterne, who aſſigned this unto Wilſon ; the Uendoz in the Indegtures did Co- * $0: Rep. 
venant to leb a Fine, foz further aſurance, rer we Notes of the 3 117 

q 2 | fine 
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fine unto the Defendant ;- be refuſed to doe this, upon which refuſal the Anton 
bzought; the Defendant by Plea ſyews all the matter, and that ye was ſeiſed of the 
Panoz of Wiaynams in the County of Buck, and of two Meſſuages, and that be 
fold the Panoz of Wraynams, and all his tenements in the ſaid Town, and 
did covenant to levp a Fine of, &c. and that afterwards he did purchaſe two other 
Weſſuages there, and the Plaintiff tendzed unto him the notes of the fine of four 
Meſſuages to be acknowledged by him, the which he refuſed to doe, and takes a 
travers, abique hoc, that at the time of the bargain and ſale he was ſeized de præ- 
dictis Tenementis inteęris, as the Plaintiff had alleadged in his Declarations (S) 
that he was ſeiſed of ihe four Weſſuages, and ſo the onelp point and queſtion in 
this caſe was, whether the Defendant was bound by fozce of this Covenant to 
acknowledge the fine, accozding to theſe notes, in manner and fozm as they were 
tendꝛed unto him, pes « 

George Croke, Foz the Plaintiff, that he ought to acknowledge the fine, accoz⸗ 
ding to theſe Notes tendzed ro him, and that this his Plea in Barre of the Anion 
of Covenant is not good, to ſay that pe had but two Meſſuages at the time of the 
bargain but he ought to leby the fine of all accoꝛding to the notes, this being but 
foz further aſſurance, and no pꝛejudice hereby to come uno him, foz notwithſtanding 
be acknowledgeth the fine of all the four Weſſuages, pet the bargainee ſhall have no 
moze by this, than what was bargained and ſold unto pim. Coke chief Juſtice. 
Without all queſtion he is not bound by thts Covenant to leby a fine to him of all 
bis Land; buy onely of the land ſold unto bim. 

George Groke Urged, that be ought to levy a Fine of the whole, but in effec; 
this ſhall operate to no moze than what was bargatni d, and to that land onely com- 
pʒiſed in the bargain and ſale; and moze than this ſhall not paſs; the Fine here is 
but a conbeyance and affurance, accozding to the intention of the parties, and to 

Coke 2 pars, this purpoſe is Taverners Caſe, remembzed, Coke 2 pars in Cromwells Caſe, fol. 
fol. 96.b 76. b if A. having 10 Acres in Dale, and B. hath 10 Acres in the ſame ville, A. 
Taverners febies a Fine to B. of 20 Acres, and B. grants, and renders 20 Acres fo A. in Py 
2 A. by this ſhall not habe the 16 Acres of B. unleſs that there be foz this ſome ſpe⸗ 
cial agreement between them; otherwiſe the Conuſe ſhall not render moze than be 
doth receive; ſo if one doth covenant to levy a fine of all his Lands, which be bath 
by diſcent of the part of his Father, be bath 10 Acres of the part of his Father, 
and 10 Acres of the part of his mother, be levies a fine generally of all bis lands, 
nothing doth paſs by this fire but the 10 Acres be pad of the part of bis Father. 
Coke 3 Pars, Coke 3 part. fol, 77. Fermers Caſe, At Tenant fog life, oz foz pears be of land 
fo. 77. in Dale, and of 10 Acres alſo in Fee-ſimple in Dale, doth bargain and ſell all pis 
Fermers caſe. I ands in Fee, having 10 Acres in F, and 10 by Leaſe, and levies a fine of 20 
Acres; this is good onely foz 10 Acres, foz the fine ſhall relate unto the bargain 
and ſale, and the quantity of the Land not material in fines. The whole Court 
agred Taverners caſe to be good law. | 

Dodderidge Juſtice. In theſe two laſt caſes, the Conuſozs had not any moze, 
of which they could levy a fine. : 
Coke. Ik he had ſaid, that be being ſeiſed of two Meſſuages, bargains and ſells 
theſe and covenants to leby a fine upon requeſt, and afrerwards be doth purchaſe 
the other two Meſſuages, and after the bargaine tenders to him , a Fine of four 
Meſſuages, this had been good; and he ought to acknowledge this fine, becauſe 
that nothing ſyall' paſs by this fine, but the two Peſſuages onely; but as this Caſe 
here is, where it is ſaid, that he was ſeiſed of four Meſſuages, and that be bad 
bargained and ſold all his Lands; and accozdingly tendzed che fine unto him of 
four Meſſuages, whereas be ſold but two, he is not bound here by his Covenant 
to paſs this fine, becauſe the ſame is not purſuing the bargain and ſale. 

George Croke urged Bolney and Curtiſes caſe , Hillar, 37 Eliz. Rot. 884. 2 
Northamptonſhire Caſe, where ſuch an Action of Tobenant was bzought foz re- 


fuſing to levy a fine, being foz further aſſurance, . be tendzed a Fine of a houſe, and 
twenty 
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twenty acres, the other refuſed, and he (aid that be was ſeiſed of the houſe, and 
10 acres, and alſo of other 10 acres, which be did not ſell, and that theſe 10 were 
alſo contained in the note of the Fine, the which be never did intend to paſs, and 
foz this cauſe be did refuſe to acknowledge the Fine. At was reſolved, that this 
plea was not good. If one covenants to leby a Fine of all bis Lands in the tenure 
of 1. D. and in the note of the fine to him tendered, moze lands are contained, pet 
be is bound to acknowledge this fine, and by this no moze ſhall paſs, but thoſz 
which were in the tenure of J. D. 

Coke clearly, if he ſhews by the deed that he was ſeiſed of four meſſuages, at the 
time of the bargain, and tenders a fine of four meſſuages, where he ſold but two, he 
is not bound by his Covenant to acknowledge this fine; alſo pou cannot have a 
Nienc compriſe againſt an expzeſs thing, 48 E. 3. fol. 11. touching this, 

Dodderidge & Haughton Juſtices. Af it had been laid, that at the time of the 
bargain and ſale, he was ſeiſed but of two meſſuages, and after be purchaſed the 
other two, and the fine tendered of four Meſſuages, no moze ſhall paſs but the 
two. 

Coke. As to this, if all theſe particulars are ſpecified in the bargain and ſale, 
and in as particular a manner as map be, yet the Covenant to levy a fine ſhall not 
run to ſuch a Fine, containing moze than was bargained; and if be lays that be 
was ſeized of two Deſſuages, and tenders.a Fine to bim of four Pelſuages (mp 
Opinton in this Caſe is onely known unto my ſelf) but J incline to be of opinion 
againſt that which was laſtly ſaid, that be ought not to acknowledge this Fine, 
and be is not bound by his Cdvenant to levy a Fine to bim of moze than is contai- 
ned in the Bargain and Sale. "7D | 

Dodderidge agreed herein, and if it were otherwiſe it ſhould be very miſchievons : 
At was then urged, that if one having two Peſſuages, bargains and ſells them, 
and covenants to make/further aſſurance; afterwards be butlds to other Mei 
Cuages, the other tenders a Fine of the four Peſſuages 3 if this Fine be levied, the 
two Peſſuages which were bargained, ſhall onely paſs, 

Coke. A do doubt of this Caſe, 

Croke Juſtice. A one hath ten Acres of @occage Land, and ten Acres of capite 
Land, he bargains and ſells his Soccage Land, and covenants to make further 
aſſurance, and afterwards the other tenders unto him a Fine of twenty Acres, in 
this compzebending the capite Land alſo if be both acknowledge this Fine, the 
Capite Land doth not paſs, noz no Fine foz Alienation is to be paid. 


Coke dented this to be ſo, the whole Court in this caſe agreed againſt the Plain⸗ 1 


tiff, that here was no bzeach of Covenant by the Defendants refuſal to acknow- 


ledge this Fine, and foz this refuſal, the Plaintiff had no cauſe of Action, and ſo x; guad que- 
by the Kule of the Court Judgment was given foz the Defendant, & quod querens — 
per 


nil capiat per billam. 


— 


I 
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Fine taken 


Mo. 844- 78, 


Regquiſh, and Requiſhes Caſe. 


Dmmiſſioners foz the taking of a Fine, were bzought into the Star-chamber, 
tos taking a Fine of an Infant, the Caſe was this, Requ:{h, of whom the 
Fine was taken, was an Infant, ($) Df eve age of twenty years and thzee quar: 
ters, wanted but nine weeks of bis full age the Commiſſioners took the Fine of 
him, having no notice that be was within age, and by Jnſpenion they could not 
perceive whether be was withm age 02 not; nothing was done againſt the Com- 
— in the Star ⸗ Chamber, tes that this was a fault in them, but not a 
rime. 
e chief Juſtice. In this Caſe of Requiſh, being in Ward to the King, they 
bave taken of dim in the Exchequer a Recognizance of a great ſumm, being an In- 
fant, that he Would not convey bis to anp one, unleſs it were by aſſent, di⸗ 


re(tion and oꝛdet of the ſame Coutt, this is a ſtrange courſe taken by them : Non 


facies malum, ut inde veniat bonum, and therefoze if he do here bzing an Audita qua- 
rela upon this, we wlll give bim redzeſs , and reverſe this, foz the Law hath 
made a kind of perpetuity foz pzeſerving the Land of an Infant, during dis mino- 
rity, ſo that be cannot, during this time, convey th:fe Lands, (at this time the 
ſaid Requiſh, upon pzoof made by the Church Book, ad judicatus ſuit, to be with: 
in age by the Court, and fox this tbe Fine is avoided: In this Caſe, Curia, ex 
_ partium Xx Lr. how. the 1 and ſetling —— Land, in 

manner as he „but unto bis pormger Baother, (and this 
they ſo did, by reaſon of bis fimplicity.) * 


Dr. Szckliff Plaintiff againſt Sir George Reynill 
Defendant. 


17 an Action of Debt foz an Eſcape, the Caſe appeared to be this, Dr. Suc kl ff 
in the Court at Norwich, recovered in an Action upon the Caſe foz a Trover 


Rep. and Converſion, againſt one Wood and his Wife, vad Judgment againſt them, and 


both of them taken in Execution: Mary the Wife was by a Habeas Corpus bzought 
in B. R. and(ocommitted to the Parſpal, and being in his Cuſtody in Execution, 
be ſuffered her to eſcape, and foz this Eſcape ,»an Action of Debt bzought againſt 
the Parwal, and whether this would lie oz not, was the queſtion. 

Geo, Croke foz the Defendant, that this Action of debt Iteth not, but he ought 
A = vlm an Actton upon the Caſe onelp foz this Eſcape, and to this pur- 


Counteſs of Kents Cale, in 16 E. 4. f l. 2. 3- but no Action of debt he 
is to have foz this Eſcape, becauſe be ſti] hath the Pugband in Execution upon 
the ſame Judgment in Norwich. 

Coke chief Juſtice, The laboz in this Caſe lieth on the Defendants part, prima 
fag e, Jconcetve this Action of Debt pere upon the Eſcape is well bzought. 


Dodde- 


1 


88 


Fart II Termin. Hilla. 12. Jac. 85 321 


Dodderidge Juſtice, demanded who ought in this caſe to pay the money recove: 
red; this he Pusband is to do, foz be is the pzincipal party who ought to dif: 
this Execution, it s he which carries the purſe, and he ſtill remains in Pꝛi- 
fon, and in Execution foz this, and therefoze no Ad ion of Debt lieth againſt the 

fox this Eſcape, , but on Action upon the Caſe he might have bad agaiat 
þim foz this, hut Debt lier not. a ot tt $0 

Coke. "AnActionof Debt well lieth againſt the Parſhal foz this-Eſcape, foz 
the Wife-was alſo in Execution, and pere is a wzong done by the Parwhal, foz 
which waong there is great reaſon be would be puniſhed, and not to gde free: Fo 
Audita querela can here: be ſued, untill there be a full Execution and ſatis faction 


of the whole Debt. 
idge. not pere altogether without remedy. foz this wong, foz 

well vave an Attion upon the Caſe, the Warchall foz this Eſcape ; 

| ame was adjourned zl} another 


: 


Termin..Trin, 13 Jac. B. R. this Caſe was moved again and mow Tris 
70 MT , 2 0 I3 Jac. B. R. 
, the Gieſt'Action/was/a Krater and Gonve:ſion, upon &. 
wong done dy the Wife , und a "Judgment gtven againſt them 
| this both of them ia be faken in Erecutionz 40 E. 3. f. 23. 
8 confi ; the firſt being a- 


ſe 3 

2 of Debt lieth foz the Eſcape, by. the | 

u N tn (1&1 Nahles 433K Bo I f 4118 i} 
George Croke f. 2 the Defendänt, that an Action of Debt lieth diag nft t 

foz this Eſcape ;- the. Hus band and Wife here taken in Executan, foz 


Parſpa] ; | a 
Treſpaſs-done by the Wife, the, goods of the Pusband toanſwer: fog this; and 
therefoze an Action of Debt 1terh not foz the Eſcape of the Wife, foz that the buſ: 


the 
bim, Co that here is an Action of Debt by Statute 


Law, and Treſpaſs up | of Laws che Stututrs are, where 

T in to be a fole party in Execution, but it 

is not fo here, the Pusbany | Log anſtver foz the whole, 

and he th goods, and ik th? dirs, be 
in Pziſon, by 14 E. 4. fol. 3. & , E. 4. f. 3. 


-& xt 0559 
of Debt Tisry/fo2 an « | ; ; Alden 
tp ie „wos is to ſatisfie the fame, is tutto ted to eſcapt3 a 

„ dut un Acton upon the Care, to hav? damages foz thr-efcage ot 


— | d 
- 
* - 
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the Wife who is gone , foz if both remained in ton, the Debt. will be the 
fooner paid . — pere foz — — eſcape 88 —— Paincipal par- 
concerned, and remaining n execution, damages t eſcape 
Wife all be recovered, as a Jurp will give, . u ” wo" 1 
Coke, Jt isa plain anda clear Caſe, that if two are in Executton foz Debt, 
one of them is ſuffered to eſcape; that an Action of Debt lierh fox this Etcape, and 
ſo is 34 Hl. 6. where two are taken in Execution foz Debt, the one eſcapes; foz 
this an Action of Debt lieth againſt the Sheri, and after the Debt recobered a- 
gainſt rhe Sheriff, the other which remained — — Audita quz- 
rela to be relieved, the Body being taken in execution is no ſartsf4rrton foz rhe 
Debt, foz the bobp is taken ad ſatisfaciendum, K . | 
Dodderidge. A never did read oz hear of ſuch a Cale; as of Pusband and Wife, 
taken in Execution, that thep both were to remain as pledges, in ſuch a Caſe the 
' Pusband {s to ſatisfie all, fos the Wifehath nothing, we is ro be Attached by 
the Goods of her Pusband, having nothing. of her own, they are here taken as 
0 Pledges, untill the Execution money be paid, and the Pusband be is to pay this's 
if the Hus band dies, then ye may have goods, and then if che be ſuffered to eſcape, 
an Action of Debt will lie foz this Eſcape, but not here as this Caſe is. 
Coke. An Action of Debt here well-lteth fox this Eſcape. * + 
Crcke Jultice. . The Jmpziſonment pere is ſeveral, and ſo the Eſ:ape is tebera], 
and foz this Efcape of theWife an Action of Debt well lieth. 
Trin. 9 Jac. Dodderidge in Dactoz Huſſeys Caſe, Trin. 9 Jac. CuB. in a Raviſhment de gard, 
C. B. Door where found againſt the Wife, the Pusband to make fatisfaction, to that the Wee 
Huſſeys caſe. —— of the Statute of Weſtmialter ,' the ſecond capite 39. habing of her ſelf 
nothing. g 1 Tires 
Croke, Doctoz Huſſeys Caſe upon the Statute ut Weſtminſter, if the Wife 
have nothing, perdet patriam, to be exiled : Ja the Argument of wich CaſeJ'and 
another Judge wers of Dpinion, that @ feme'Covert was notkithin'that'@ratute 
to be exiled, propter impotentiam that way in her: In this pzincipal Caſe, J bald 
it a bery ſtrong Caſe, that an Acton ot Debt well lieth koa this Eſcape ; if two 
be in Execution oa Debt, and one of them ſuffered to eſcape, the Court clear of 
> +7 5 — 25" Attton of Debt well lieth, and ſo by the opinion 
a es, ; Nun 11 
— chief Juſtice, Croke and Haughton Juſtices, againſt Dodderidge. Ihe Plain: 
tiff here bath juſt cauſe of Action, and that the Action of Debt by him bzought as 
gainſt the Defendant foz this eſcape is well bought; but Judgment was not pꝛo⸗ 
nounced, there bemg ſome other erroz in the Pzoceedings , and fo the matter was 
not mobed again, but ended by Agreement. ou; * 


Termin. 


The Spaniſh Ambaſſadour, by the name of Dun 
Degoe, Servient Deacuno, Flaintiff, againſt {Un 
Jom Buntiſb, and Jobn Points an 
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P Libel in curia Admiralitatis, foz cuthing down, and foz awaß 200 
 Joids of Ligni Brablici, of Brakl-woog, growing at Braſil: This-being lald 
by bim to be infra dominium Regis Hiſpeniz. +The-Defendants are two Engidſy Per- 
chants, und ſtrangers. , , C 
rew, 
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Crew, King's Serjeant, moved the Court foz a Pzobibition, to ſtap their 
Pzocengs z foz that this Livell, was not foz any thing done, ſuper altum ma- 
re, but foz a ihing done upon the land; foz che Wood cut down, was at 

Braſil, and therefoze not to be determined by them in the Court of the \Admiral- 


tie. 

Coke chief Juſtice. A man ts bound to another beyond ſea, if the Court of Admi⸗ 
raltte will take upon them to habe Juriſ dictton in this caſe, we will pzoþibite them; 
foe the Action is to be bz2ought pere, it appears by the Statute of 13 R. 2. capite 5. Stat, of 13K. 
matters arifing foz merchandiſe beyond ſea, they are not there to determine this; 2. capite 5- 
they being onely to meddle with matters done ſuper altum mare, and not other- 
wile; if they ſhould there hold plea of this, this would be very paejudiciall, co all 
the courſe of pzactiſe, if the matter, oz contract, was done beyond ſea, this by the 
Law of the Land is to be tried here, and may be laid to be done here, in what place 
the Plaintiffe pleaſeth, and co without any further debate at this time, the ſame 
— to another time, foz cauſe to be ſhewed, why a P2zohibition ſhould 
not be granite 

Afterwards (S.) Termin. Paſch. 13. Jac. B. R. the Court was mobed again Term. Paſch. 
herein, by , 43 Jac. B. R. 

Coventry, foz a Pꝛobibition; this appearing upon the parties own ſhewing, to — 
be foz a thing done on the Land, this being foz cutting of Braſil- wood, growing 
in Brafl, and this laid by him to be, infra dominium regis Hiſpaniz, and the ſame 
not done ſuper altum mare, and ſo the Court of Admiraltte path no Juriſdiction of 


this. 

Coke. The caſe here is no other, but that an Englich man comes into Spaine , 
and there within the Dominions of the King of Spaine, ye doth fell, and carry away 
ſo many Loads of B:aſil-vocd. Whether in this Caſe foz this; the Court of Ad- 
miraltte may hold plea, oz not, they cannot of contracts made in Spaine, clearly 
Court of Admiralty ſyail have no juriſyiction to determine theſe there, but the tum 
map be laid to be done at any place here in England, and ſo to be here tried, ſo that the 
Admiral pete, is like unto Nepture, and by the Statute ob 15 R. 2. capite 3. þig Star. of 1j K. 
power is limited, within certain boundes, which pe is not to excæd; and by this =P: 3+ - 
Statute, be is onely to have Juriſdicion, of matters done, ſuper altum mare; got; 


E. 8 i iet meet en ” 
The Court all cleare of opinion, that here was juſt cauſe fo2 a'Peobibition, and protibician] 
ſo by the rule of the Court, a Pzohibition was granted. | pit, pr > 


+ Vicarion. 
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Warde Plaintiffe, againſt Eyre 5 — 
Defendant. | 


901 -3& 


JP an Acton of treſpaſſe foz an Aſſault and 
and the 


bis 
Cozne, becauſe this was ſo done bp I. D. 
judged in a caſe betw&n Shord 


Part II. 


Sir Richard — | have ſs adjudged in one Sir Richard Martins cafe, foz that his aper mo- 
Martins caſe. np, os toꝛn cannot nom be known, and therefoze by this his intermingling , being 
: his own Ac; and of his own waong, by the Law he ſyall loſe all, foz this is ſo uſed 
and dons by him, onely as a trick, thinking thereby to deceive the other, and ſo to gain 
ſomething by this to himſelf, but by this bis ſo doing, be hath deceived himſelt, and 
wall now by this his toztious Act, loſe all; and if this ſyould be otherwiſe, a man 
would de mode to be a treſpaſſer, volens ooler s, dy the takmng of pis goods again and 
ken te avelding of ryis inconvenience, the Law. in cha caſe is, that he ſhall now 
retem all 3 the whole Court agred with him herein againfi the Plaimtiffe, and foz 
the reaſon aloʒeſatd and ſo the Kule of the Court mas, quod querens Nil capiat per 
Ham. 
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"ID? The KING, and Shoyle, Plaintiffs, againſt - 
: ; 33 rue | Doctor Foſter a Phyſician 


3m}: | Entred Mich. 11. Ja B. R. 
on the Wee 


ebe Stxtute of ate ge of 23 Ela. capite 1. Upon the 

Foſter, Termin. Mich. 12. Jac. B. R. Judgement was given a- 
and the Jnfozmer. 

— of execution, in regard that the Defendant had 

pi — ard what bp reaſon of this, he taught to be — — 

— — Statute of 1 J ac. capite . hut in regard. that after Judge: 

of. ment, the — bind bath no day in Court to plead this his confozmation ; but de may 

* . Have wwe Gxehtquer,as to the Bing's —— and as te the party,1þe Infogzer, 

pe p2aped to have an Auditz quærela, faz his reliefy 

George Coke. This — ought to be befoze Judgement given, and 

Stare of Not after ; the Statute of 1 Jac. doth revive the Statute of 23 Eliz. this to be from 


23 Eliz. 

| , Coke chief Juſtice. (The wozds are, I wall confoame accozding to the true 
Ta meaning of the Statute in this caſe p20bided,) {t is fo be conffdered, whether theſe 
a wo2ds do referre to the manner of the confozmity, oz to the time of it, when it is to 
be, this is the great doubt; theſe wozds, are to have a benigne interpzetation, whe: 
ther this wozd ( accozding) tall goe to the continuance of the conkozmitp. 

de 2 —8 ihe laſt wozds of the Statute are verp conſiderable ( of all 


Doc eStaritd of 1 Jac. bath revived all the fozmer Lawes, as 
1 RA je Judgement, tn nn nj pris, who bf. 
F. U mave to 3 

als then e [ve 1 280875 | 
ed,if 15 do nat — whos 

GS of this we more. drag lil aig Cl 


will come to Church, and 
N tr Court dertertoconſiver of 7 


Panlt = un Filthar\ 12 gacl 


r 
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- "Afrerwgrds, (80 Termin. Paſch. 13 Jae. this matter was moved again, 
upon, the oder, e ant, Dog 


, 


— from the ſaid Judgement, and 8 
Cy of the Execution, hath ben one- 
of yis Confozmitp; it is well and trul 
140 
. befoze ſuch a 
day given by the Court, thew 
3 e nen I —_— oe 


Gould delt 1 
ven, to ce e NC 63h = es dim. 
Coke. This which we now hate done 
lp done, in favour ſhewed ro Docoz Foſter, foz judictally, we cannot take x 
efert iq notum fi 
notam non ſit, in ſo m | oth ogaits tie” - 
be payes not this 20. 
Curia. Pe hath now no —— n Halt dat duet iy bis Andie ela, 
(if Ta beige w ETC pzeſ n to fue our 
9715 1 1 — 
Mappe ar . al 175 8 N 11 We Jo 72 pal 5 ee 
tp ee ing es BE 1 
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£ an aſſault, hater. 


* 1 eifomment, t Ae ton a (pectan reaſon, 
„An pe tigre pꝛereden ond 5 27H. 2 

ta have taken-#travers. in 46. x, ($)ab ve doe, that h 
Männer 


— — fo2 the See Th Anion here 
and impziſonment, apud 


L 30-3 


Stannery Court 

it, in a ſuite there , be 
—— — pere, 
- As to the 


(ae 
8 


e 


is an ancient 
travers, being 2 a a po erm commit- 
Court, ; N if he did 
fl the pn ger te he 
— aa. ee reolted, tn in "Hartery wy ba 
nt 5 ff the fame vey, be abers, the 


needs 
——— 20d 1 till he paid $1. ad 
the ſame —— pe juſtifyed) oz bebo * 
of 
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1 21 H. 

6. to. 8. and 37 H. 6. where a ſpeciall Juſtif ' hens, 21 H.6.f.8, 
man aber n j 05 it was 37 K. . 
reſolved 4 Elz. — dabs 

rye Stannerpy; lo that the plea e 

without cauſe ſhewed. . - + * 


Haughton Jaitice, The where the Cor! is Charl 1 
and pour Jun ification is dra (S0 at — fo — M 22 


Dodderidge Jiſtice. .qught to trauers, hoc , 
— — 8 
— — you have anſwered the firſ eption foz by'22 Aficar. fol. ,. ance . 
C1 
doe it; there the 
have 


wut 825 1 . 
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* 


\wer bere made by this unto the Jmp2ifonment” at Charleton : but as to the matter 
ok tepugnantp, there tu none ber... 
Catia. Whe whole Court(abſent Coke thief Juſtice, agreed herein clearly foz the 
Judgement reaſon-afogeſatd; wat the N and lo de dhe rule 
given for the of * Coutt, Judgement given tox ide Platntiffe;- 


Plaintiffe, l | 
per Curiam. LES yp I'D | %: 2 110 20 
| 5201 8) 


U — hanf: >: ae Pjott, one of 


it «471 5: 1] 


Boy i ius = he Sher of LOND'O'N, 


An Action 
for a falſe 15 40 
Impriſon- 1 
= Counter l np: in this aurfuiiry 
1 Ro, r. 237, being. =» — inen 
in nocturno tempore, circa betam nomam, WAYTAINK 
centlp, giving bim uncivilj-woads : le Tre 


& dettruſit ad murum; 4 | | x 
vims and ann to this Plea, and juftificat on 


in Law. 
Briſcoe, foz the 1 and erte 
10 2 . this power, 
2 . — gr peares de peares dp 42. Aſſilar. 8 5. that 
a Comm! — i enditement, oz ſuite 


| Clarkes 1 5. 
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Withernam. Beecher 2 
Coke 8. pars, 
— 60, 61. 


Sat of Weſt. 


= 5. of pen aer tobe ty 


eee 1. M 
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tbing as a Juſtice ut Peate; and in 


Act, 


2. W Be We. pays, Ac. 


& fol. her D. in his Writ De ſecuritate — 
Fir Nat. Br. of Þ S this is bp r hut the 
Coke 8 the Coms 2 Jaw, as to arreſting of ors, and re 
fol. 40;&c. raining ; it-iCaid, that be was a Bight-walker, and.that it 
4 H. 7 fol. — 1 5 22 5 3 in ana men ä 
5 H. 7. fol. 3. fires I 1 is Morgens appgale, C ca be n, aljudget 
Stat. of Hin- — Ah War br in it, bp.4 H. 5. lol. 2. arid 5 H. 5. fol.5..ti 
cheſter. — and this is grauudet 
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to do, but not to the Spertffe: as to the misbebaviours alledged againſt him, theſe 
are, laid to be general, and particular. One, becauſe he did undecently uſe pim, and 
becauſe be gave him undecent and uncwill wozds; but doth not ew the manner 
bow in particular, and the Court is not to take knowledge of this, as it appearts. 


— 


Coke 5. pars. fol. 51. n Specots cafe, and Coke 8. pars, fol. 68. n Trellops cate, the Coke 5 pars, 
Court is not to give credence to incertainties, not to the Þiſyop, to þis general certi: fol. 51, Kc. 


fication, that a party pzeſented eit ſchumaticus inv-reratuss or ciiminoſus, noʒ to the 
like return of che Sheriffe, as to the particular mii demeanour pere alledged againſt 
him; that he thzuſt him to the wall, dettuſit ad murum, be might da this, caſualip , 
inſcienter, and by compulſion ; ſo that this was no cauſe of impaifonment pe doth 
not here ſay , that be did this willingly; this is a Plea in barre, by wap of Juſti⸗ 
fication, and this ſhall not be made good by impltcation. 5 H. 7. fol. 6. there a Con⸗ 
ſtable pleads in Barre, by wap of juſiification of an impziſonment; foz an aſſault 


made upon him, it upon this Book of 5 H. 7. a Sheriff map impziſon one, foz an aſ- ; H. 9. fol. s. 


ſault made upon him, pe ought then to impziſon bim, foz the bzeach of the peace, if 
it be foz a particular miſdemeanoz, done unto himſeif,non defimitur in jure, how long 
he ought to impꝛiſon him foz this. Drherwiſe, where it is foz Rtght-walking,oz fox 
the bzeach of the Peace. od 

Coventry foz the Defendant, the Jufiification pere is good, both foz the manner 
and matter of it; as to the exceptions taken, to the manner of the juſtification, it is 
ſhewed that Henry Clare was committed to the Counter in Wood-fireet,, that pe 
made an eſcape 3 that the Defendant being Sheriffz, made purſuite after him, and 
did met with the Plaintiffe, prædict. tempore qua ſuppomtur, impriſenamen- 
tum prædictum fieri, being the ſame fourth dap of February, on which ye eſcaped , 
and at the ſame time, the purſuit was, all being done upon ont and the ſame dap, ſo 
that there is no repugnancy in the Plea; it is not ſaid, cempge quo fact um, ied 
quo ſupponitur, and alſo this is but matter of inducement to the juſtiñcatlon, and 
therefoze, whether this be good, oz not, is not mater tall, if be had not ſet foath this 
occaſion, it would not hurt the jufitfication, being the ſubſtance of his Plea, þ 
was, that pe being Sberiff?, and there pzeſent, the Plaintiffe was wandzing, offer⸗ 
ed mmctvill carriage towards him, and giving him ill wozds; and thaugh this be 
latd to be, circa horam nonam, pet lay all the Plea together, and it appears, that the 
Wlaintiſfe was in the ſtret, in nocturno tempore; wben tyis affront was thus of- 
fered unto him. As to the matter of the Juſtification, there is na queſtion, but at 
the Common Law, a Sheriff map commit any oneifoz the bzeach of the Peace; 
it appears by Fitz. Nat. Bie. fol. $4, that the Sheriff bath Cuſtadiam Comita- 


tus, and therefoze foz cauſe, he may commit. 12 H. 7. fol. 17. b. by the-Commore 1 Hl. 5. fol, 


Law, the Sheriffe is conſervatoc pacis, and therefaze Firzherbert makes if 8 que» 17. 


ſtton, whether he ſhould bind htm by Kecognizance, oz by Dbligation ; and no Act 


of Parliament made to the contrary, to medble- with Sberiffes turnes; and the Statute of 
Statute of 1 Mariz capite 8. doth not take away any power fcom the Sheriff , hy 1 Mariz. cap. 


which ftatute, tf he was in Commiſſion of the Peace befoze, he ts to fozbear the *: 


Exetution ot his Commiſſi on fox the Peace, ſo long as be is @periffe, but be is not 
to fozbear the execution of that which is committed unte bim foz the Toun- 
ty, as to the cauſes here ſet fozth tog his commitment. 1. e was a __ 
4 H.7. Cbery man cannot commit a vagrant, but by tþx Common Law, 

the Statute of Winchefier, certain Dfficers wert appointed, fo2 to doe this; but 
watchmen were not befoze, and therefoze they dertbe their autþozity from the 
ſame Act: this Statute doth enlarge the Common Law; bere was aliv a bzeach 
of the Peace, which was cauſe ſufficient foz commitment; alſo here is further ſet 
fozth a biolence offered towards the Sheriff pimſelf, (S.) quod detrufit ad murum, by 
5 H. 7. fol. 6. # Conftable may commit one foz bzeach of the upon -þim- 
felf,. a fertioti, the Sherlff may ſo doe. It is Dbjected , That it is not pere 
laid , that he did this volenter, and ye might do it ( igooramer ) but this is 


ſuffictently pzoved to be ſo by all the wozds uſed againſi him, being laid 6 
gether. 


Termin. Hiller. 12 Jac. Part II. 


gether. 1. Be gave him ill wozds, and afterwards be thzuft him up againũ the wall; 
and therefoze of neceſſity, this muſt be done violently 3 and ſo the Speriffe had good 
power, and Authozity, foz this Act of violence to commtt him. 
Cioke Joſtice. Without all queſtion, the Sheriffe bath power to commit, eſt cu- 
ſtos, & conſervator pacis, if contrary to the Statute of Northimpton, be ſ&s any one 
to carry weapons in the Pigh-way, i terrorem popali regis; he ought to take him, 
and arreſt htm, notwithſtanding be doth not bzeak the Peace in his pzeſence, Jt was 
The Statute the Majoꝛ of Barſtables caſe, who did commit one, and juftified the ſame in an Actt- 
of Nerthamp- on bzougbt againſt him, foz a falſe impziſonment, foz that he did misbehave þimſelf 
ton. towards bim, by ill wozds, and otherwiſe; if be bad laid this to have ben done, 
when he was in the execution of his Office, this had been good; but this appeared 
to be, when he was playing at Tables, and becauſe be then called him fool, he did 
commit him, and ſo juſiifyed, but bis juſtification yeld not good, the commitment by 
bim being foz this cauſe, and in ibis manner, here it is ſaid, inde center ſe geflic 3 op- 
probrioſa verba dedit, & detruſit ad murum : but be doth not ſap, that th's was ſo done 
v.olenter : and whether this wall not be ſo now intended to be ſo done, laying all 
together. - 
Haughton Juſtice. It is not here laid to be done contemptuouſly, & violenter, nec 
contra pacem ; here be did abſolutely take upon him to commit him, foz this his 111 
carriage towards him, may be be by the Sheriffe committed, where there is no- 
thing by him done, againſt the Peace, this to be upon ſuſpltion. 
Dodderidge Juſtife, Lap all the wozds pere together, here wants contra pacem, 
& contemptuoſe, hut if he gives him undecent ſpeches, and doth thzuſt him up a- 
gainſt the wall, in the night,this doth argue, and imply a contempt, and this Act pur- 
Cuing to be contemptuovſly done. It is not pere alledged, that pe did this (ſciens) 
knowing bim to be the Sberiffe. Foz this pe committed bim to the Counter, fozx 
this commitment, the Action bzought, and the Juſtification made. The Court ad- 
viſed the parttes to end this matter betwen themſelves, and ſo without any furtber 
opinion given, this matter was adjourned unto another time, 
Afterwards (S) Termino Mich. 13 Jac. B. R. this matter was moved again, 
Term. Mich. and 4 H. 7. fol, 2. 3 H. 7. fol. 5 & 6. cited foz the arrefting of Night-wal- 
466 „la. Coke chief Juſtice. Clare was here a Pziſoner in the cuſtody of the Sheriff, be 
3 H.. fol. g, S. ing in execution, he makes aneſcape, the Sheriffe purſues him, and in this pur: 
ſuite, be mets with the Plaintiffe, who doth miſdemeane þimſelf towards him, in 
manner as befoze, we ought pere to intend, that be did this malicioufly, and it cannot 
be oth e intended, foz be gave him at the very firſt ume miy wozds; and this 
ſyewed his ſplen towards him, obviam dedit, he met him, 8& ipſum, uſque ad murum 
detruſit, this ought not to be laid, to be done. vi & atmis, in the Bar, this not Clarke-, 
like, the Law here implies this, that it was done vi & armis, it is here (aid, that he 
met him & permulta verba incivilia dedir, ſuper quo, viders eum vagantem, & tanto- 
pere male ſeſe gerentem; propter malam geſturam, cepit & impriſoravitz this Juſil- 
5H. 7. fol. 6. fication is gon, foz Pagiſtrates are not to be abuſed by any one; 5 H. 7. fol. 6. eſt 
conſervator pacis, and he map arreſt one, the Sheriffe is called Vicecomes, becauſe 
the Earl at the firſt had this power; no Earl there was befoze the Conqueſt ; 
but be had this at pleaſure , ad voluntatem regis, but not. to deſcend, but af: 
terwards , when ponoz did encreaſe , Vicecomes was then made ( id eſt, vicem 
— be bath cuſtodiam Comitatus, & cuſtodiam gaolæ; and if be bad not 
= — bim by the bels, foz this pis til carriage towards bim, pe pad not 


The whole Court clear of opinion, that the Petendant had done well here, that 
the Impziſonment was juſt, and lawfull ; and the plea in Barre, by way of Auſti- 


fication, god. 
Dodderidge, This is not to be ſuffered, foz one thus to juſtle an Dfficer of the 


King, being in Execution of bis Dffice, if this had ben by chance, and * 
e 
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be might habe pleaded this, if it had been fo; but bis not pleading of tt to be lo, 
ſyews it to be otherwiſe, as Bracton obſerveth, Bradt, 


Coke.  Acus non facit reum niſi mens ſit rea, it appearts plainly , that 
this was thus done by him, willingly, and of ſet purpoſe, to binder him, in the pur- 
ſuitof his eſcaptd Pziſoner. 5 2082 1 

The whole Court was clear of opinion foz the Defendant, that this Plea in 
Barre and Juſtification was good, and ſo the Rule of the Court was, Qod quz- 


ens Nil capiat per billam. 


Hercot Plaintift, againſt Underhill & Rochley 


Defendants. 


— 2 


Nil capiat per 
billam. 


N an Action upon the Caſe, in the nature of a Conſpiracy, foz conſpiring to in- An; Action 


dict him foz a Felonp, ſuppoſed to be done tn Weſtbrummidge, at Ciwcor Pills 3 
Upon Non culp. pleaded, a Uerdict was given foz the Plaintiff, 

Paul Croke moved foz the Defendant in arreſt of Judgment, that there was a 
miſtrial, ibe venire facias being not well awarded, the Felony ſuppoſed to be in 
Welibrummidge, at C wcor Ptils; at Stafford Aſſizes the Indictment pzef.rred to 
the Gzand Jury, who found an 1gnoramus ; the venne facizs was, de Weſtbrum- 
midge & Staffo1d ; this not good, foz that it ought to have bren alſo of Ciwcot 
Pill, and where the Felony was ſuppoſed to be done. | 

Hen. Finch. The venice facias was well awarded, if the ſam? bad been of ane 
Town moze oz leis, it had not then been good: At is true, and not to be denied, 
that the venice facias ought to purſue the cauſe of Action; it is lald, that Rochley, 
one of the Defendants, did malitioſe pzoſecute him at Stafford, and bzought bim 
befoze the Juſtices at Weſtbiummidge, Et crimen Feloniæ, & Burglarizy ei impo- 
ſuit (ubi revera nulla Felonia, nec Burglaria facta fuit) & malitioſe procutavit ipſum, 
to be Arreſted and Jmpziſoned; that be pleaded Non culp. and it was found foz 
bim, and fo the Trpal good, the venire facias well awarded , and Judgment ought 
to be given foz the Plaintiff, 

Croke Juſtice, The difference will he this, Where a F-lony was done, reverz, 
and where not, if it be a mere falſe Allegattion, and no Felony done, pet ſuch a 
matter is laid to his chargt, and he acquitted, there this Action well lieth foz him 
againſt ſuch a P2oſecutoz ; but otherwiſe it will be, where in facto, & in vericate, 
ſuch a Felony was done there, and this laid to his charge, and he of this acquitted, 
be ſhall not foz this Pzoſecutton have this Artion, becauſe this is in adbancement 
of Juſtice, and foz the finding out and due puniſhing of Dffenders : As to the ve- 
nire facias, here are onely two material places latd, Whether adtunc & ibidem, 
ſhall have reference to Stafford. Weſtbrummidge, oz to the other: Thee things are 
named in the Declaration, and are ſo laid to be matertal, | 

1. Crimen Feloniæ impoſuit. = 

2. P2zocured bim to be arreſted. 

3. The Indictment pzeferred at Stafford. 


Af the third here be material, then the venice facias is not well awarded; the 


acquital here is but matter of fozm , you ought pere to malte the arreſt to be at 
Weltbrummidge, oz elſe pou will be too ſhozt, 

Dodderidge Juſtice. 23 Martii, 9 Jac. apud Weſtbrummidge, Crimen Felo- 
niz, eidem Richardo impoſuit, ac ipſum, &c. cauſed to be arrefted, this was all 
at Weſtbrammidge, & adtunc, & ibidem ducit, — Juſtice; this to be — 

I Wett- 


upon the caſe 
in nature of 


a conſpiracy 
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— 


judgment 


Plaintiff. 


Wellbummidge, fo that where pe cauſed bim arreſtati, thither he cauſed him to de 
bzought, this being all, and the ſame ſentence, without any period, untill afrer 
the bzinging z and this wozd (ac) doth couple the arreſt to be at Wekbrummige ; 
the venire facias here was of Weſtbrumm:dge and of Stafford, and as it was 
urged, nothing laid to be at Stafford, but onely the exhibiting of the Bill of In- 
dictment unto. the Gzand Jury there, upon wpich they found an Ignoramus; this 
is the chiefeſt doubt, whether this venire facias be well awarded, oz not, the ſame 


being of Weſtbrummidge and of Stafford: Jt is laid, that procuravit to be im- 


pziſoned, this goes to Weſtbrummidge, that be entred into a Recognizance to ap- 
pear at Stafford, at the next Gaol-delivery ; that there perſonaliter apparuit, he 
did | exhibit bis Bill there, and there he took a falſe Wath, and this he did at 
Stafford. . 

Haughton Juſtice. The Exception to the place is well-anfwered, if the Decla⸗ 
ration doth not contain in it ſome offence done at Stafford, then the venire facias a- 
warded de Stafford, is not good; but it is laid, that there malitioſe exhibuit quar- 
dam billam Indictamenti apud Stafford, ſo that here is an offence there laid to be; 
this is the matter, in regard that he was befoze bound by his Dath to do this, 
and therefoze urged, that this ſhall not be ſaid to be done by him, malitioſe. 

Dcdderidge. It nothing bad been by him done at Stafford, but that which he 
was befoze bound to doe by the Law, then the venire being awarded de Stafford ts 
not well awarded; the Kecognizance was onely foz him to appear at the Alsites, 
and there to anſwer to ſuch matters as ſhould be laid to his charge, but other mat- 
ter was there done at that time by the Defendant, foz pe did not onely there p2efer 
bis Bill of Indictment to the Gzand Jury, but be did alſo there take a falſe Dath 
againſt him, but the Jury did not believe him; and ſo foz this cauſe the venire fa- 


given for the cias was well awarded, and the other place not material; and therefoze by the 


Rule ofthe Court, Judgment was given foz the Plaintiff, 


Everard Plaintiff, againſt Hopkins 


Defendant. 


A ſpecial F a ſpecial Action upon the Caſe, the Plaintiff in his Declaration ſhews, that 
Action upon 


the caſe. 

1 Ro. Rep. 
124. 

1 Ro. Abr. 
88, 96. 


be bath applyed wholſome Wedicines this is no Plea, by 48 E. 3. fol. 6. there 
| an 


the Defendant being a common Chyrurgeon, pad undertaken tbe cure of his 
ſerbant, being hurt with a Cart-whel, be ſyews farcher , that he was not onely 
careleſs of the Cure (he being by pꝛomiſe and agrement between them, to have 5. 
Marks fo the ſame Cure) but he had alſo applied unwholfome Bedicines, and with 
them had put hin to moze pain, per quod ſervitium ſuum amiſit, per ſpatium of 
one whole pear; unde actio. The Defendant by Plea ſaith, that true it is be had 
agreed with the Plaintiff foz 5 Marks; and that after this, the Plaintiff himſelf 
had diſcharged him, of and from the laid Cure, but farther ſaith, that befoze this 
diſcharge (S) 25 Decembris 9 Jac. he had applied unto him good and wholſom 
Medicines, and ſo demands Judgment of the Court. Upon this Plea in Barre, 
the Plaintiff demurrs in Law, the Defendant joins fn Demurrer, 
George Croke foz the Plaintiff, that this Plea in Barre is not good; the actton, 
is an ation upon the Caſe againſt a Surgeon , foz applying of unwholſom Medt⸗ 
cines unto the wounds of his patient ; the Dekendant in anſwer to this ſaith, that 


= Y 
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an Action of Treſpaſs upon the taſe was bzougbt againſt one, who took upon bim 
to cure the Plaintiff of a wound, but did not: and Brook title Action upon the cate 48 C. 3. f. 6. 


Action upon the Cate lieth foz this; and if a Smith do warrane my þozſez to cm en «pon 
im, and doth- not, an Action upon the Cale lieth foz this, otherwiſe it 1s where 2 


19. 2, an Action of Treſpaſs, upon the Cale bzought agalnſt a Smith, and fo is 192 K Fitz. 
Cale, fol. 2. b an Action upon the Caſe againſt a Barber, fo2 barbing of bim g. P of 2 
negligenter & inartificialiter, and the old Bok of Entries, Title Phyficians and tries, f. 2. 
Chyrurgeons, fol. 463. placito 1, 2, 3, 4+ an Action upon the Caſe againſt a Chy: A don 3 
rurgean foz undertaking of a Cure, and not perfozming of it; the Action here a: we cal, Oe. 
gainft him is, foz his Negligence in the Cure, and alto fes his applying of un- 
whoiſome Pedicines ; his Plea ts this is, that he bath applied wholſome wedi- 
cines, which is no Plea at all ; but be ought pere to have pleaded Non culp. 

Whitlock fog the Defendant, that the Plea bere is god; pere is laid agamſft bim 
crimen ignaviz, & crimen verſutiz, Two things are mentioned in this Declara- 
tion, if this one plea doth vitiate the Declaration'in both points, then this lea 
will be good; if he had here taken a Travers, with an adſque hoc, this had ban 
god; but this Plea, as it is, doth give q full anſwer to all the matters in the De⸗ 
claration, and where a Plea is catisfaceo2y, there nerds no Travers; aging E. 4. 5 E. 4. f.36.1 
f. 36. b where it is ſaid, that when the Tenants plead in the Negative, and con: 
trary to the Writ bzought againſt them, it is ſuffictent foz the other to maintain his 
Writ ; that they were Tenants, as the Writ ſuppoſes, where they plead Non tenure ; 
as to the other matter, he pleads that be continued the Chyrurgerk untill that 25 De- 
cemb. be was diſcharged of the ſame by the Plaintiff; this difcharge being by twozd, 
is a good diſcharge, and this appears by 18 E. 4. f. 8. b where a Carpenter did 19 E. 4. f. 8h 
covenant to build a ſufficient houſe, of a certain length and breadth, and to have 
pro labore ſuo 10 l. afterwards he would not ſuffer him to make this, but tomman⸗ 
ded bim to the contrary, and fo diſcharged him; with this agrees 19 E. 4. f. 2. b 19 E. 4.f,2.4 
that ſuch a diſcharge is good by wozd; and fo here in this Caſe ; Alco the Decta- 
ration here is not good; this Action doth not ite fox the aſter, foz at this time 
the Servant was not able to doe him ſervice, being lame; alſo the conſideration here 
ts not well laid; (5) 5 Marks to be paid, but no time limited quando to be paid, 
(but poſtea ſolvend.) and it is not laid to be cum inde requiſitus, and if there be no 
remedy foz bim, to come by this, then this is no perfett contract ; and this appears 
by 14 H. 8. fol. 19, 20. in Wheelers caſe 3 ſo that he is here without remedy, becauſe 14 H.8. flap. 
that no time is limited, when be ſhowld have it; alſo the Declaration is contradic. ##/er's caſe: 
tozp, foz be is not to have the 5 Barks untill he hath cured him, and if be doth 
not cure bim, then pe is not to have it | 

in barre is bad, and the Declaration 


To this it was anſwered , that the | 

good, it is pere laid, that he was of the cure, and had applied unwholz 
ſome medicines, and here the Plaintiff had juſt cauſe of Action, 15 Decemb. 9 Jac. 
be agreed with him foz 5 Parks, poſtea ſolvend. and though no time be limited fox 
the payment, pet this is to be paid when de hath cured him, and when ye bath per: 
fected this cute, be may then have his Actionupon the Caſe foz his money; ſo here 
the Plaintiff hath juſtcauſe of Action foz the Defendants neglect in the cure 3- and 
tbe Defendant alſo hath good remedy foz the 5 Barks agreed to be paid him when 
be bath finiſhed the Cure. | 4 

Coke chief Juſtice. Jn the expaeſſing of the Conſideration, if there be arecipzo- 
cal pꝛomiſe latd, there needs not in the Declaration to be faid the payment of the 
monep, noꝛ pet the time when' the is to be paid, becauſe the Law gives the 


party a ſufficient Remedy to recover his money agreed to be paid, when be bath 
done that which on his part is to be perfozmed; and foz default of mance, oz 
foz negligence in the perfozmance, an Action upon the ＋ well liefh fot this, _ 

St 2 * 
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if a pzomiſe laid to be in this manner (S) that ifyou do pay ſo much unto me, J will 
then deliver unto you ſuch a horſe, pere pe ought to lap a ſpecial, payment of the 
money, 02 no Action foz not delivery of the þozſe, but pere in this pꝛincipal caſe it 
is laid to be pro & in coaſideratione, of 5 Marks, cunc poſtea ſolvend? : pro, here the 
Plaintiff ought to have laid in facto, that he had paid the money; this is not (a 
lard, and therefoze as this Caſe pere is, this omiſſion is an incurable fault. At ig 
alſo here laid, that he did apply, 4 ＋ inſalubria Medicina; foz this the Maſter 
map have an Action clearly ; but the fervant cannot have an Action upon this agree: 
ment, but he may have an Action upon the caſe foz bis applying of unwholſame 
Wedicines to bim, At is conſiderable, whether the Paſter here may have an Acti⸗ 
on upon the Caſe, upon an Adlon of the Caſe, this he may have, if the Pater 
ſends his Servant to pay money. foz him upon the p of a Bond; and in big 
wap a Smith, in ſhoeing,' doth pzitk pis Pozſe, and ſo by reaſon of this the mo« 
ney is not paid; this being the Servants Pozſe, be ſhall have an Action upon the 
Cafe foz pzicking of his Yozſe, andthe Maſter alſo ſhall have bis Acton upon the 
Cate foz the ſpecial wzong which be bath, ſuſtained by this, by the non-payment of 
bis money, occaſioned by this; the pleading pere is not good, he might apply wpol · 
tome and unwholfome Medleines. r 
Dodderidge Jaſtice. At a third perfon do challenge the Servant of another, and 
by reaſon of this, the Servant keeps the Poute, the Pater wall not habe an Acti⸗ 
on upon the Caſe foz this, noz pet foz ſlanderous wozds ſpoken to the Servant, 
Coke agreed herein. * N 
Dodderidge agreꝛd the Caſe of pzicking the Serbants Pozſe by the Smith, going 
to pay Poney foz bis Paſter; but in this pzincipal Cafe, how can the maſter have 
any detriment, (and without this he cannot have an Action,) ber? the ſervant wag 
lame, and unable to doe his maſter any ſerbice, and it is altogether uncertain when 
43 E,3. Fitz. he ſhall be cured, 3 E. 3. Fitz. Title Corone placito 163. a. a Phyſician to be hanged 
title Corone fog applying of cbntrary Pbyſick, with an intent to haſten the death of þis Pati- 
pl. 163. ent; but J do not ſay, that this is now Law, it was fo then, when voluntas pro 
facto was adjudged. . i 
Coke. Med.camerta are of thzee kinds, (S) Medicamenta bene dict, which do 
ture. 2. Sperabilia, which do pzolong the Cure, theſe are bad, 3. Medicamenta 
imperita, this is wozſt of all, 
Coke & Dadderidge. This isa good Cale, and woztby of conſideration. 
. Coke. A never befoze did ſee an Action upon the Caſe upon an Action on the Caſe; 
Croke Juſtice, At one do pzomiſ? another 10 J. fog to bulld a Pouſe, ye is not 
to babe this money paid him untill he bafh built the Boule. #4 | 
Coke dented this; foz be is to have yis monep befoze, and if pe do not build the 
Youſe accozding to þis agreement, he map pave pis Action againſt þim, and ſo re- 
cover damages. | h 
Croke. Ak a man ſends his Servant upon a meſſage of ſome importance, ano- 
ther having digged a hole in the Digh-wap, into which the Servant falls, and hurts 
himſeik, fo that he cannot go any farther upon his Paſters meſſage, bere the Ser: 
; _ ſhall babe an Action upon the Caſe foz this, and the Maſter alſo ſhall have 
bts Action. . 
The wþole Court agreed this, and that ſo here is an Action upon the Cafe upon 
an Action on the Cale; and fo ltkewiſe in the Cafe of the Smith, where he pzicks 
The opinion the Pozſe of the Servant being on his journey to pay money foz his Paſter, toſave 
of the Court the penalty of a Bond; both maſter a ſzrvant may have ther ſeveral Actions fox their 
for the Plain- ſeveral wzongs hereby ſuſtained, * | 
— bur no The whole Court inclined to be of opinion foz the Plaintiff, that the Action was 
— well bꝛought. but the pleading not good noz fozmal, and to no Judgment given in 
by agree · the Caſe; and the ſame being adjourned, was not moved again, but ended by agrite 
ment. ment, as was conceived, 


Wilſos 
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Part II. 
Wilſon Plaintiff, againſt Dodd 
Defendant. 
Wi Action of Treſpaſs, fo = aun, wounding, taking Lan impaiſoning, Treſſ — 
1 =pe Werendant pleads, quoad, t, and wounding Non culp. & quoad, aut? ou 
the taking and the impaiibament be doth juſtrfy,. by fozce of a Warrant he þad from os or o- 
the Lozd Pajoz of London, but Both not ſhew in his Plea any time, when the war⸗ ning. 


rant was made, noz yet any place where the ſame was made, be doth juſtifie in 1 Ro. Rep. 
this manner, quoad captionem & impriſonamentum, but in this his juſtification, pe "= 8 — 
leaves out the aſſault; to this plea the Plaintiff demurres in — 
Coke chief Juſtice, Pe did this when he was Pai oa, and a Juſtice of Pearce, 
and be delivered this unto his Parſhal ſuch a day, and at ſuch a time; this is.gwd, 
and fuffictent, without laying any certain time, when this was done, but this is gend 
as it is, notwithſtanding that no place noz time is ſhewed, when the pzecept was 
made, but that ſuch a day, and at ſuch a place, the ſame was delivered to the Df: 
ficer, by virtue of which pe did tempore quo take him and impziſon him, this Plea 
and Juſtification, as to this, is good. 
Binge, kor the Plaintiff; the Warrant here is bis ſole juſtification, and if there 
was no fuch it, then the juſtification is not good, and therefoze this is a ve- 
ty materfal matter to be certainly fhewed; and if a Travers ſhould'be taken, that 
Tere was * N ik it be not certainly yewed, where the lame was made, 
canno | | 
Coke. By 3 H. 7. Where divers things art laid in a Declaration, in a Plea in 3 u. . 
Barre, ˖ 2 Defendant needs not make mention of all of them; and as foz the trial, 
this ſhall be where the delivery of the Warrant was, rhe Warrant is here direnxed 
unto the Rings Dfficer, and Waldron is an Dfficer to the City, tt is to be conſide- 
red, whether an @fficer of the City ſhall be ſaid to de an Dfficer of the Ring; be wall 
be ſaid ſo tobe; in antlent time Serjeants were called Carch-poles, becauſe they to 
men bythe Polg, oz Dead, and then all the Body follows, 25 E. 2. cap. 2. de Ser- 
vientibus, touching Labourers upon refuſal to be ſet in the ſtocks, and ſo this Caſe 
was adjourned to be farther abbiſed upon. 


A ds (S) Term. Paſch 13 Jac. B. R. this Caſe was moved again. 13 Jac. B. R. 
| Dodderidge Juſtice, Theſe are ſeveral Aſſault pere laid, (S) the afiaults in the — 

, and the aſſault in the taking, here be bath m þis Plea juſtified, quoad — 
c#priovem & impriſonameritum; but in this his juſttfication be bath left out the 
altault, which is the chief cauſe of the Demurrer; andfoz this defect in his Plea, 
the ſame is not good, but to be diſcontinued, and rbis appetrs to be ſo by Herlacken- 
dens Caſe, Coke 4. pars, fol, 62. where the Defendant, as to all the treſpaſs, prz- Coke 4 pars, 
ter fract . onem clauſorum, nec non præter ſuciſionęem 200 quercuum, & Non culp, & fol. 52. 
quoad fractionem clauſorum, &c. ac hetbæ prædict. &c. the Defendant pleads mat: — * 
ter in Law, by which be entitles b{mCelf to the Land ;, but in the quoad, the 'tref+ ; 
paſs as to the Trees, was altogether omitted, and ſo nothing pleaded unto this; | 
and the Demurrer being zoined, all is diſcontinued; and ſo is 7 E. 4. fol. 24. b 5 E. 4. f.24.b 
and 27 H. 8. fol. 1. b but there, that the matter in Law might appear by the aſſent, 27 fl. 3. f. i. 
the Plea was amended, and the role. 8 | : 

Coke. Qooad the taking and impziſoming here, pe doth juſlifie, this doth net 
include the allault; E IE 
D zedericg”. 


Term. Paſch. 
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if a pꝛomiſe laid to be in this manner (S) that it vou do pay ſo much unto me, J will 
then deliver unto pou ſuch a horſe, here be ought to lay a ſpecial payment of the 
money, oz no Action foz not delivery of the hozle, but here in this pꝛincipal caſe it 
is laid to be pio & in conſideratione, of 5 Marks, cunc poſtea ſolvend? : pro, pere the 
Plaintiff ought to have laid in facto, that he bab paid the money; this 18 not fa 
laid, and therefoze as this Caſe pere is, this omiſſion is an incurable fault. At ig 
alſo here laid, that he did apply, 4 © inſalubr ia Medicina ; foz this the Paſter 
map have an Action clearly ; but the fervant cannot pabe an Action upon this agree: 
ment, but pe may have an Action upon the caſe foz his applying of unwholſame 
Wedicines to him, At is conſiderable, whether the Paſter here may haue an Acti- 
on upon the Caſe, upon an Action of the Caſe, this be may pabe, if the Watter 
ſends bis Servant to pay money. foz. him upon the of a Bondz and in his 
way a Smith, in ſyoeing,' doth pzitk þ1s Pozſe, and fo by reaſon of this the mo- 
ney is not paid; this being the Servants Yozſe, be ſhall have an Action upon the 
Cafe foz pzicking of his Yozſe, and the Paſter alſo fyall have his Acton upon the 
Cate foz the ſpecial wꝛong which be bath, ſuſtained by this, by the non-payment of 
bis money, occaſioned by this; the pleading pere is not good, he might apply wpol · 
tome and unwholfome Medicines, Lhe . 
Dodderidge Jaſtice; At a third perfon do challenge the Servant of another, and 
by reaſon of this, the Servant keeps the Youfe, the after wall not habe an Actt- 
on upon the Cale foz this, noz pet foz ſlanderous wozds ſpoken to the Servant, 
Coke agreed herein. A 
Dodderidge agreed the Caſe of pzicking the Serbants Pozſe by the Smith, going 
to pay Poney foz bis Paſter; but in this paincipal Caſe, how can the maſter have 
any detriment, (and without this he cannot have an Action,) the ſervant was 
lame, and unable to doe his maſter any ſerbice, and it is altogether uncertain when 
43 E.2. Fitz. he ſhall be cured, 3 E. 3. Fitz. Tide Corone placito 163. a. a Pbyſictan tobe hanged 
title Corone fog applying of cbntrary Phyſick, with an intent to paſten the death of pis Pati- 
pl. 163. ent; but J do not ſay, that this is now Law, it was ſo then, when voluntas pro 
facto was adjudged. 95 we! | 
Coke. Med:camenta are of thzee kinds, (S) Medicamenta bene dict, which do 
cure. 2. Sperabilia, which do pzolong the Cure, theſe are bad, 3. Medicamenta 
imperita, this is wozſl of all. | | 
Coke & D-dderidge, This is a good Caſe, and wozthy of conſideration. 
0 Coke. A never befoze did ſee an Action upon the Cale upon an Action on the Caſe; 
Croke juſtice, If one do pzomiſ?# another 10!, fog to bulld a Pouſe, pe is not 
to babe this money paid him untill he hach built the Boule. "oo | 
Coke dented this; foz be is to haue yis money befoze, and if he do not build the 
Pouſe accozding to þis agreement, pe may.have pis Action againſt pim, and ſo re- 
cover damages. | | 
Croke. At a man ſends his Servant upon a meſſage of ſome importance, ano- 
ther having digged a hole in the Digh-wap, into which the Servant falls, and hurts 
himſeik, co that he cannot go anp farther upon his Maſters weſſage, bere the Ser⸗ 
x — ſhall have an Action upon the Caſe foz this? and the Maſter alſo ſhall babe 
Action. , 
The whole Court agreed this, and that ſo here is an Action upon the Cafe upon 
an Action on the Cate; and fo itkewife in the Cafe of the Smith, where he pzicks 
The opinion the Pozſe of the Servant being on his journey to pay money foz his Paſter, to ſave 
of the Court the penalty of a Bond; both maſter a ſervant may have thetr ſeveral Actions fox their 
for the Plain- ſeveral w2ongs hereby fuſtained, * | | 
_ bur no The whole Court inclined to be of opinion foz the Plaintiff, that the Action was 
— well bzought, but the pleading not good noz fozmal, and fo no Judgment given in 
the Caſe; and the ſame being adjourned, was not moved again, but ended by agrif- 


by agree - | ! 
ment. ment, as was conceived, 
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Wilſon Plaintiff, againſt Dodd 
Defenda nc: 


—.— 


2 
- - 


red, whether an Dfficer of the City ſhall be ſaid to de an Dficer of the Ring; be ſhall 
be ſaid ſo to be; in ant{ent time Serjeants were called Catch-poles, becauſe they took 
men by the Polg, oz Head, und then'all the Body follows, 25 E. 2. cap. 2. de Ser- 
vientibus, touching Labourers upon refuſal to be ſet inthe ſtocks, and ſo this Caſe — 
was adjourned to be farther abbiſed upon. Term. Paſch. - 


3 rds (S) Term. Paſch 13 Jac. B. R. this Caſe was moved again. 13 Jac. B. R. 
Dodgeridge Juſtice, Theſe are ſeveral Aſſault pere laid, (S) the aſtaults in the — 

and the aſſault in the taking, pere pe bath mi þis Plea juſtified, quoad — 
ceprionem & impriſonameritum; but in thts his juſttffcatton be bath left out the 
afault, which is the chief cauſe of the Demurrer; andfoz this defect in his Plea, 
the ſame is not good, but to be diſcuntinued, and this appetrs to be ſo by Herlacken- 
dens Caſe, Coke 4. pars, fol. 62. where the Def.ndant, as to all the treſpaſs, prz- Coke 4 pars, 
ter fract onem clauſorum, nec non preter Robot 200 quercuum, & Non culp. & fol. 52. 
quoad fractionem clauſorum, &c. ac hetbæ prædict. &c. the Defendant pleads mat- — 
ter in Law, by wbich be entitles himſelt᷑ to the Land ; but in tbe quoad, the ttel - F 
paſs as to the Trees, was altogether omitted, and ſo nothing pleaded unto this; - 
and the Demurrer being zoined, all is diſcontinued; and ſo is 7 E. 4. fol. 24, b 5 E. 4. f.24.b 
and 27 H. 8. fol. 1. b but there, that the matter in Law might appear by the aſſent, 27 fl. 8. fi. b 
the Plea was amended, and the role. e | a 
Coke. Qoad the taking and impziſorling here, pe doth juſiffie, this doth net 
inclade the alſault; th 

D edericge. 
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Dodderidge. The Action pere is foz an aſſault, wounding, taking and impziſo- 
22 Aſifar, ning, by 22 Aſſiſar. fol. 99. placito 60. a man may aſſault another, although be do 
|. 99. pl. 60+ not ſtrike him, as there one did with a Patchet, gut at a window, the offer is in 
judgment of Law an aſſault; he ought pere to have . anſwered unto the aMault, 
be may be found guilty of the aſſault onely; and bere the aſſault in the woun⸗ 
ding is not the aſſault in the taking; and therefoze be ought in this plea to have 
made anſwer unto.this. . 
Coke. Pe ought pere to þave juftified 'ſpecially, which he bath not here ſa 


done. 
plea diſconti- The whole Court agreed in this, That foz the omiſſion of the Aſſault in the ta- 
ted, and to king (in bis juſtification) foz this cauſe the plea is not good, but diſcontinued» 
begin again. and therefoze by the rule of the Court, to begin again. 17. 


* Foorde Plaintiff, againſt Heskins 
Defendant. 


p-þold Eftate, 
of the 


Copyhold 
Ela 


afterwards; that the PlaintiF 
: Ro. Rep. pphold Eſtate, did tender his Fine to the Lozd in Court, and pzayed to be admitted; 
Mo. 8:2 the Lozdrefuſed to doe this, and foz this bis refuſal, the Action pere was bzought; 
Cro. Ja. 368. Whether the ſame will ite, oz not, is the queſtion ? | 
x Ro. Abr. Coke chief Juſtice, It was againſt Feoffies in truſt , who refuſed to perfozm 
_— ro, bbe truſt repoſed in them, whether foz this an Action upon the Caſe at the Com- 
274 mon Lato lieth, oz not? o2 what remedy ? - 
Stroude. The Chancery will ald him in theſe Caſes; the Surrender pere was, 
| to the uſe of one foz life, who came unto the Lozd, and defired him to admit him; 
if he which requires to have a uſe perfozmed, and path neicher jus io re, noz 
ad rem, foz which there is no remedy in Law z this Action upon the Cate is pere 
bzought foz the damages which be hath ſuſtained by reaſon of this bis refuſal to 
admit bim a Coppholder, | 
Coke. So it may as well be ſaid in the Caſe of Feoffes in truſt, who do ce- 
fuſe to perfozm the truſt, f 
Haughton Juſtice, Map one have an Action upon the Caſe againſt the Load of 
a Pannoz, foz refuſing to keep a Court, ſuch an Action iteth not againſt the 
Lozd, ; 
Nr Juflice. By this Cuſtome, as it is pere laid, this Action upon the 
Caſe well lieth againſt the Lozd, 


Coke. The Lozd here bath jus admittendi, you ought here alſo to pzeſcribe, in 
tbe remedy foz ſuch rekulal. to admit, as to have againſt him an Action upon the 
Caſe foz ſuch bis refuſal ; if a man habe a deed to be incolled within ſix months, if 
not, be to loſe the Land, if the Clark of the Antollments will not fnroll this, an 
Action upon the Caſe well lieth againſt bim. 


Dodde- 
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Dodderidge. An Action upon the Caſe, lyeth againſt the Biſhop, as if one be 
inſtituted, path a mandac to the Zfſhop, who refuſes to do accozding to the mandat, 
foz this bis refuſal an Action upon the Caſe lieth. 

,roke. Ak one comes to the Lozd of a Pannoz, and deſires him to admit 
bim who ſaith, that be wlll be of this adviſed, whether an Acton upon the Caſe 
ſhall lie again{ him foz this; and whetyer the ſame ſhall lie foz everp refuſal. 

Dodderidge, The Action upon the Caſe here well lieth again? the Load in this 
pzincipal Caſe, foz his refuſal to admit him; the Cuſiome hath confirmed this 
Copzhold Eſtate to paſs in this manner, 5 

Coke, If a Copyholder of Jnheritance grants bis Copppold land to one, and 
to his peirs, this ſhall deſcend, and no tenant by the courteſte , noz pet Dower 4 | 
ſhall there be of this, without a ſpecial Cuſtome foz the ſame. | 

Dodderidge. Af be fhall not have this Action foz bis aid and remedy, then the 
Lo2d may cut them off from thetr admittances, which may pzpve very P2ejudicial 
AY | | 

Coke. De may go into the Chancery foz his remedy there in Perimans Caſe, Coke 5 pars; 

5 pars, fol, 84. It ts there objeced, What remedy is there foz the party, if the el. 84. in | 
Tenants will not pzeſent the (urrender, oz if the Steward will reject the pzefents 22n*" 
ment 3 Anſwered by the Court, that the like objection map be made upon a bar- 
gain and ſale by Deed, what remedy, if the Clerk will not enroll this; and ſo in 

the Caſe of a Copybold; what remedy, if the Copppolders will not pzeſent a ſuc: 

render made out of Court, it is there ſaid, cavet emptor, he at his perill is to 

perfect all this which is requiſite to pts aſſurance ; and this is a good Caſe, The 

whole Court (Dodderidge excepted) agreed clearly, againſt the Plaintiff, that the | 
Action upon the Caſe lieth not againſt the Lozd foz this bis refuſal to admit the F 
Plaintiff, and ſo the ſame was adjourned unto another time, to be farther de- | 
bated. 


Afterwards (S) Termin. Paſch. 13 Jac. B. R. this Caſe was moved again. Term. Paſch. | 

Coke. Lozdand Tenant Copyholder by ſurrender, oz by nomination, by fozce 13 Jac- B. R. | 
of a Cuſtome pzecedent, deſires the Lozd at his Court to admit him to the copy: ms _ _ 
bold Eſtate, and offers him bis Fine, ſhe Lozd refuſes, be cannot take the paofits 2 
befoze abmittance, here is damnum & injuria, whether fo this refuſal he map babe 
an Action upon the Caſe oz not ? if ceſtay que uſe deſires the Feoffes to make an 
Eſtate ober, and they ſo to do refuſe, foz this refuſal an Action upon the Caſe | 
lieth not, becauce foz this he bath bis pzoper remedy by a Subpœna in the Chance: | 
rp this pzincipal caſe bere, eſt novus caſus, and the firſt of this nature. 

Dodderidge. If the Dadinary do refuſe to admit a Clerk pꝛetented to him, an 
Action upon the Caſe lies againſt him foz this, becauſe be bath but a miniſterial 
Office, at this time mucata opinione, this action upon the Caſe lieth not againſt the 
Lo2d foz this bis refuſal to admit the Plaintiff unto the Copphold Eſtate, foz 
this is to dzaw an intereſt from him, by one who hath no Intereft at all. 4 do 
not t how the Lozd can be compelled by the Plaintiff, by way of Action, to do 
this againſt bis will; and that by one, (5) by the Plaintiff, who path no right 
at all, a . 

Coke. Pe which bath the truſt, hath no remedy by wap of Action, againſt the | 
other, who hath the Jntereſt; foz a truſt is yot aſſets, noz yet fozfeitable by attain: | 
der, and ſo in effect the ſame is nothing; it a requeſt be made, and nothing hereup- | 
on done, by this is implied a refuſal, and if foz every ſuch refuſal an action wall 
be bzought, this will bzing in many inconveniences, 4 pars, to. 22. in Browns caſe, Coke 4 Pars, | 
No dower, tenancy by the courteſte, noz anp other incident, which the Law gives fo. 22. | 
to other inheritances, all be of Copyhold Eſtates (being of ſo ſmall an eſtæm in in 59» 
the Law) without a ſpecial cuſtome foz the ſame, and foz this reaſon, be wall not 
ber? have an Action upon the Caſe againſt the Lozd foz refuſing to admit bim up 
on requeſt, without a ſpectal cuſtome alſo fo2 this. In the Caſe remembzed — tbe 
pzeſent- 
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Dodderidge. The Action pere is foz an aſſault, wounding, taking and impziſo- 
22 Aſſifar, ning, by 22 Aſſiſar. fol. 99. placito 60, a man may aſſault another, although be do 
|. 99. pl. 60. not ſtrike him, as there one did with a Patchet, gut at a window, the offer is in 
judgment of Law an aſſaultz pe ought pere ta Have . anſwered unto the aMault, 
foz be map be found guilty of the aſſault onely; and here the aſſault in the woun: 
ding is not the aſſault in the taking; and therefoze be ought in this plea to babe 
made anſwer unto. this. : 
Coke. Pe ought pere to have juſtified ſpetiallp, which be path not pere ſ@ 
done. 
flea diſconti- The whole Court agreed in this, That faz the omiſſion of the Aſſault in tbe ta- 
nued, and to king (in bis juſtification) fog this cauſe the plea is not good, but diſcontinueds 
begin again. and therefoze by the rule of the Court, to begin again, | 


* Foorde Plaintiff, againſt Hos ins 
Defendant. 


An Adio 17 an Action upon the Cate bzought againft the Defendant, being Lead of a Pa: 
upon thecaſe noz, foz refuſing to admit the PlaintiF unto a Copp-bold Eftate, being nomt⸗ 
againſt che nated thereunto by the pzeſent Copybþolder, the Cuſtome of the Panoz being laid 
Lord for re- to be, that every Copyþolder may nominate one to his Copyþold Eſtate, who up. 
mit abe a0” on tender of his Fine unto the Lozd in Court, ought by bim to be admitted, and 
Copyhold that he being thus admitted by the Cuſtome; be alſo is to habe the ſame pꝛibilege 
Eſtate. of the like nomination afterwards; that the PlaintiF being nominated to the Co: 
x Ro. Rep. ppyold Eſtate, did tender bis Fine to the Lozd in Court, and pzaped to be admitted; 
Mo.8:2 the Lozd refuſed ro doe this, and foz this his refuſal, the Action pere was bzought; 
Cro. Ja. 368. Whether the ſame will ite, oz not, is the queſtion ? | 
x Ro. Abr. Coke chief Juſtice, It was againſt Feoffies in truſt , who refuſed to perfozm 
— Rep. bbe truſt repoſed in them, whether foz this an Action upon the Caſe at the Com- 
274 © monLaw lieth, oz not? o2 what remedy ? 0 
Stroude. The Chancery will ald him in theſe Caſes; the Surrender pere was, 
| to the uſe of one foz life, who came unto ſhe Lozd, and deſired him to admit bim; 
if he which requires to haue a uſe perfozmed, and path neicher jus in re, noz 
ad rem, koʒ which there is no remedy in Law3 this Action upon the Caſe is here 
bzought foz the damages which be path cuſtatned by reaſon of this bis refuſal to 
admit him a Copppolder. ; ' 
Coke. So it may as well be ſaid in the Caſe of Feoffes in truſt, who do re: 
fuſe to perfozm the truſt. | 
Haughton Juſtice. May one babe an Action upon the Caſe againſt the Load of 
a Panno2, foz refuſing to keep a Court, ſuch an Action iteth not againſt the 


pF = Juſtice. By this Cuſtome, as it is here laid, this Action upon the 
Caſe well lieth againſt the Lozd, 


Coke. The Lozd here bath jus admictendi, you ought pere alſo to pzeſcribe, in 
tbe remedy foz ſuch rekulal to admit, as to have againſt him an Action upon the 
Caſe foz ſuch bis refuſal ; if a man habe a deed to be tnrolled within x months, if 
not, be to loſe the Land, if the Clark of the Inrolinents will not fnroll this, an 
Action upon the Caſe well lieth againſt him. 


Dodde« 
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Dodderidge. An Action upon the Caſe, lyeth againſt the Biſhop, as if one be 
inſtituted, path a mandac to the Tfſyop, who refuſes to do accozding to the mandat, 
e refuſal an Action upon the Caſe lieth. 

,roke. At one comes to the Lozd of a Pannoz, and deſires him to admit 
him who ſaith, that be wlll be of this adviſed, whether an Acton upon the Caſe | 
ſhall lie again{ him foz this; and whetyer the ſame ſhall lie foz every refuſal. | 

Dodderdge. The Acton upon the Cale here well lieth again the Load in this 
pzincipal Caſe, foz his refuſal to admit him; the Cuſtome hath confirmed this 
Copzhold Eſtate to paſs in this manner, | 

Coke, It a Copyholder of Jnheritance grants bis Coppbold land to one, and 
to his heirs, this ſhall deſcend, and no tenant by the courteſie , noz pet Dower , | 
ſhall there be of this, without a ſpecial Cuſtome foz the ſame. | 

Dodderidge. If he fhall not have this Action foz his aid and remedy, then the 
Lozd may cut them off from their admittances, which may pzpbe very pꝛeiudicial | 
ro them. p | 2 

Coke. De may go into the Chancery foz his remedy there in Perimans Caſe, Coke 5 pars; 

5 pars, ol. 84. At is there objecced, What remedy is there foz the party, if the ol. 84. in 

Tenants will not pzeſent the ſurrender, oz if the Steward will reject the pzefent- — 

ment 3 Anſwered by the Court, that the like objention map be made upon a bar⸗- 

gain and ſale by Deed, what remedy, if the Clerk will not enroll this; and ſo in | 
the Caſe of a Copybold; what remedy, if the Copppolders will not pzeſent a ſur: 
render made out of Court, it is there ſaid, caveit emptor, he at his perill is to 
perfect all this which is requiſite to pts aſſurance ; and this 1s a good Caſe, The | 
whole Court (Dodderidge excepted) agreed clearly, againſt the Plaintiff, that the | 
Action upon the Caſe lieth not againſt the Lozd foz this his refuſal to admit the | 
Plaintiff, and ſo the ſame was adjourned unto another time, to be farther de- | 
bated. | 


Afterwards (S) Termin. Paſch. 13 Jac. B. R. this Caſe was mobed again. Term. Paſch. | 
Coke. Lozdand Tenant Copyholder by ſurrender, oz by nomination, by fozce 13 Jac. B. R. | 
of a Cuſtome pzetedent, deſires the Lozd at his Court to admit him to the copp⸗ this _ _ | 
bold Eitate, and offers him bis Fine, the Lozd refuſes, be cannot take the pacfits — £ 
befoze abmittance, pere is damnum & injuria, whether foꝛ this refuſal he map babe 
an Action upon the Caſe oz not ? if ceſtuy que uſe deſtres the Feoffes to make an 
Eſtate over, and they ſo to do refuſe, foz this refuſal an Action upon the Caſe | 
lteth not, becauce foz this he bath bis pzoper remedp by a Subpœna in the Chance: | 
rp; this pzincipal caſe bere, eſt novus caſus, and the firſt of this nature. | 
Dodderidge. If the D2dinary do refuſe to admit a Clerk pꝛetented to him, an 
Action upon the Caſe lies againſt him foz this, becauſe be bath but a miniſterial 
Office, at this time mucata opinione, this action upon the Caſe lieth not againſt the | 
Lozd foz this bis refuſal to admit the Plaintiff unto the Copyhold Eſtate, foz 
this is to dzaw an intereſt from him, by one who hath no Intereft at all. Jdo 
not ( how the Lozd can be compelled by the Plaintiff, by wap of Action, to do 
this againſt his will; and that by one, (5) by the Plaintiff, who hath no right 
at all. | 
Coke. Pe which bath the truſt, hath no remedy by way of Action, againſt the | 
other, who hath the Intereſt; foz a truſt is dot aſſets, noz yet fozfeitable by attain- 
der, and ſo in effect the ſame is nothing; if a requeſt be made, and nothing hereup- 
on done, by this is implied a refuſal, and if foz every ſuch refuſal an action fhall | 
be bzought, this wil! bzing in many inconveniences, 4 pars, to. 22. in Browns caſe, Coke 4 Pars, 
No do wer, tenancy by the courteſte, noz any other incident, which the Law gibes fo. 22. a 
to other inheritances, ſhall be of Copyhold Eſtates (being of ſo ſmall an eſtæm in _— oz 
the Law) without a ſpecial cuſtome foz the ſame, and foz this reaſon, be wall not 
ber? have an Action upon the Caſe againſt the Lozd foz refuſing to admit him up: 
on requeſt, without a ſpectal cuſtome alſo fo2 this. In the Caſe remembzed — the 
pzeſent- 


* — — — 
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Judgment 
quod que» 


rent nil capiat 


per billam. 


pzeſentment, there the party to be pzeſented hath jus, but Herein this paincipal 
Caſe he hath not ſo, and th. refoze clearly he cannot have this action here againſt 
the Lozd foz his refuſal to admit him, without a ſpectal Cuſtome oz Pꝛeſcriptton 
foz the ſame. But in all Caſes of Min ſterial Dffices, if thep refuſe to doe their Df: 
fices, actions upon the Caſe ſpall well lie againſt them, as againſt the Clark of the 
Jnroimen's, if he refuſe co encoll a Deed, an Action upon the Caſe lieth againſt 
him foz this; but it ſhall not be ſo inthe caſe of Truſts, It is very clear, that no 
Action upon the Caſe pere lieth againſt the Lozd foz this bis refuſing to admit bim; 
if an Infant Lozd be, ard there is one who hath ſuch a nomination, the Jnfant Loꝛd 
is dtſetſed, a fine levied, and fibe pears paſt, is this his nomination by this barred, 
ifhe hath anp right, the ſame is bound, but it is verp clear, that by this nomination 
he hath no right at all, 1he Antereſt ts in the Lozd, the Rominate bath neither jus 
in re, n92 pet ad rem, he hath onelę a nomination, which is matter merely in equity; 
if he pleads the admggtance, be is to plead the ſurrender, and this is to be pleaded, 
as the grant of the Lozd (S) dominus conceſſi- and ſo the admittance gives an in⸗ 
tereſt, be having none befoze, in the cale befoze of the Fine, the Jnfant Lozd, after 
be bath avoided the Fine he may admit him, ſo that by this nomination, be hath 
no right at ail befoʒe admittance, A never pet heard of any ſuch action bzought as 
gainſt the Load, this is primz impreſſionis, the firſt of this kind. 

Haughton. Will an Action upon the Caſe lie againſt a tenant fog life, if he will 
not attourne to a grante of a reverſion? it will not lie againſt him. 

Dodderidge. Af a man makes a Feoffement in fee to J. S. and delivers the 
Charter of Feoffement unto him, by this be is but a tenant at Mill, if pe refuſes to 
- a of ſeifin to htm, be ſhall not have an Action upon the Cale foz this pts 
rekuſali. 

Coke. An Action upon the Caſe doth ſuppoſe, that there is both damnum & in- 
juria; injuria is that which is contrarp to the Law, pere can be neither of theſe 
becauſe he bath no intereſt. 

Dodderidge. Fo action upon the Caſe lieth foz not pzeſenting of one to a Bene: 
fice, as if one do pzomiſe to pzeſent J. S. to a Benefice , and be pzeſents another, 
and not J. S. be ſhall not have an action upon the Caſe foz this; the whole Court 
agreed with him herein, but bets to have his Quare Impedrt. 

Dodderidge, Where an Action upon the Caſe lieth at all, the ſame lieth as well 
foz a Non feaſans, as foz a Misfeaſans 3 but bere the Plaintiff path no Intereſt at 
all, and therefozs by ſuch an action upon the Cale, be ſhall not dzaw an Jutereft 
to himſelf from the Lozd. againſt his will, 

Coke. Omnis imovatio plus novitate perturbat quam utilitate prodeſt. The 
whole Court clear of opinion, the Action upon the Caſe here bzought by the 
ÞPlaintiffagainſi the Lozd, foz refuſing to admit htm unto the Copppold Eftate, doth 
not lie, if it ſhould, the conſequence of this is much to be feared ; and therefoze the 
rule of the Court was, Quod querens nil capiat per billam. 


* — 
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Emer Plaintiff, againſt 'C hamberlaind 
Defendant. 


17 a UUrit of Erroz to reverſe a Judgement giben pere againft bim. A wrk of 
Y — 9 Kings Sollicitoz, moved the Court foz an amendment of the Ecror- 

Sill, upon the Fple. 

Coke, The Bill here is the Dziginall, we map amend the Declaration accozding 
to the Pill, but how can we here amerd the Bill it ſelf ? | 

Yelverton. The firſt t of the Bill was well and right, but in the In⸗ 
groſſing of it, theſe wozds (S.) ( primo intraverunt ) tog the occupancy was o- 
mitted, — this is the main point, but this was right in the Dffice-book, in the 
firſt daaugbt. 

Coke. By 10 H. 7. if the Dffice-book be well, then (God fozbid) that this omit: 
lion by che Clarke, in the Ingroſſing, ſhould any waves pꝛejudice the party, but that Amendmett 
this may well be amended, and ſo accozding to this, by the rule of the Court, the by the Court. 
ſame was amended. 10 H. 9. 
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Certain CAS ES an Reſolutions upon the Statutes 
of 18 Eliz. capite 3. touching Baftard children; 
and 43 Eliz. capite 2. - concerning the Poor, an 
— rovi ſton for them, 


The KING, and Charles Hammonde: 


, the return there: a Haben 
ted, ond deter Corpus 
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H.de chief Juſtice, The Juſtices s ought not pere to have committed bim, foz not 

perfozming of their oꝛder made at the quarter Seſſions ; where they do alter the foz- 
ß pt MCs, ve ater iv ina 

nulled, and made ones e 

this Dzder, that . pay 10 wh this Dader was certified ; — — Sit 

Henry Poole did commit of the quarter Seſſt- 

— hy: Om_ Et 1 remobe the 

The party bodp, E N e earing unto 
bailed per the Court, upontþe h ofthe _—_ 4 ment was 
Curiam- illegall, by rhe Nille of the Court 2 
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The KI N G, and Smith. 


A Fam => Swich came to the barre by a Habeas Corpus. and upon the return of the 
Sheriffe of the County of Oxon. if appeared, that there a baſtard child, 

begotten of the body of one Margaret Smith of Blecktborne, in the of O00, 
ths matter was examined by Doctoz Standard and Sr. Gregory, the two next Juſtt- 
tes of Peace, and it appeared upon pzwf befoze them, that the-ſaid Smith was the 
reputed Father, upon this they made their ozder againſt him, acai to the Law, 
and acco2ding to the Statute of 18 Eliz. capite 3. foz maintenance to be pꝛobided 
foz the baſtard child, and foz diſcharge of the Parkſh, and that by vertue of the War: 
rant made by Pr. Gregory, the ſaid Smith was committed to his Cuſtody foz the not 
perfozmance of their D2der, & hæc eſt cauſa. 

Jones Jaſtice, Upon reading of the Return, I ſe& the ſame fault in it, as was in the 
return upon Hammonds Habeas corpus, foz the like matter touching a baſtard child, 
who was committed by the Juſtices, foz not perfozming of their D2der , whereas 
they have no ſuch power by the Statute of 18 Eliz, capite 3. fo commit Ing one koa 
not perfozmante of thelr oder, but the two firſt, and next Juſſicgs ate to te ke bond 
faz bis appearance at the next Quarter Pefftons ; and gh —_ the return in 
that caſe was qua ſped, and the party bailnd by we Court, and 2 | gave fur- 
ther time fen the examining of the matter, there being 3 — 
Statute of 18 Eliz, 2. capite 3. Foz firſt, Str Henry Poole, and 

ng the two n Jadfiees did examine 2 xo! 


| they 
j te Lo 7—— and 
the he enn appearance at the next 
and to abit their Hader there made, be refuſed 10 enter into the 
at fpe Sefffons, and there did petition, and ſhewed that Smith 
\ the fozmer Wader cerfifyed to the Seſſtons, the Juſt ices 
n upon |, noz.moke any inall vader, but grantfy #new referenceof 
td ard, and to Pr. . Ar Henry Poole being tr · 
7 8 "ond they mode rhe ian Oeder contyary to the foamer', 
x thep did charge Smith os the repu'ed Father, £0 ppobide fos the 


ud tes 
Tide chef uliſce. And the whole Court cleare of opinior, thar tve Juflires, at 


their next Quarter Seſſions, ought to have made a finall Wader in this cafe, * — 
abe 
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rmed, 02 diſallowed of the fozmer ozder, and then 
cauſe, to tbe ſame next Juſtices of the 
the firſt ozder, fog to conſider better of it, and 
to the Law. 

upon Reading of the wlatute, and conference pad 
agred in this, that after an 


this Caſe, 
aken, ought to be in the disjunctive (8 
made, oz to appear at the next Quarter Heſſlons, and 
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— 
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is then from 

ſions, + The ow 
the ſame nothing 
2 TE 
next Juſtices. 
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Bomber Planiif againſt Panter 
. Defendant. 75 


would tvell 11s, by renfon of the 


ration, | 
Richardſon chief Jaſtice, and the whole Court in 
tute of 18 Elu. vob, That the 4 the oe 
fiſe, have any power to m:dble w'th baſtard C ; bur 
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fetling, but this is to be done by the two next Juſtices, by the Statute of 13 Elin. 
cap. 3. this cones not to the peſſtons, but upon an appeal, they are therefoze- to 
obſerve Wader in their P2ocedings z and where it is laid to be, that be did labo? 
the Juſtices of Peace in this matter; this muſt be upon the Appeal, in which caſe 
they oz the Juſtices of Aſſiſe may meddle in it, | 


Termin. Mich, 7 Caroli Regis, B. R. 
The KING and Neve. 


A Habeas cor- R was bzought to the bar by a Habeas Corpus, and upon the Statute. of 43 

us. Eliz. cap. 2. the Caſe upon the Return of the Habeas Cor pus, being read in 

of .- Court, appeared to be ſhis » Reve being bzought to the bar, by the Keper of New- 

e. gate, who made bis Return, which being read, it appeared thereby chat be was 

committed by vertue of a UUarrant of Wr. Shepherd, a Juſtice of the Peace in the 

| County of Middleſex, becauſe he being the reputed Gzand-father of one Benjamin 

The Pariſhi- : Gregory, a pong Fatherleſs and Potherleſs childe, maintained at the charge of 

oners of the the; Wariſh of St. Giles in Campis, and he being a man of ability, refuſing ta main- 

Giks, com. fan 02 p2ovide f67 the Childe, oz to finde Sureties foz bis appearance at the next 
plained a- Quartet Seſſtons to be þeld fas the County of Middleſex. wy 

-gainſt Reve, . Upon this, the Ketuen being read, the Court was moved to have Reve diſchac- 

ged, becauſe this UUarrant foz his Commitment appears to be againſt the Law, the 

Statute of ſume being grounded upon the Statute of 43 Eliz. cap. 2. Raſtal ũt. Vagabonds y 

43 Eli. cap. fol. 428. there being in this Statute this Clauſe ; (S.) Be it Enaged, That the 

2 Father and Gzand father, Mother and Gzand⸗ mother, and the childzen and Gzand- 

childzen, of every pooz perſon not able to (they being of ability) ſhall pap Tuch 

Rates, and in ſuch wiſe, foz the maintenan ſuch pooz perſon, as the Juſtices of 

the Peace of that County, where fuch ſufficient perſon dwelleth, at their general 

Muarter Seſſions fhall affefs, Subpœena to fozfert- Tiventy ſhillings foz everp 


Woneth. 
Againſt this UUarrant, it was urged, that there was no ſuch perſon as the Law 
takes notice of, (S.) as the reputed Gzand-father, foz that a Baſtard, eſt filius populi; 
Statute of and the reputed Father, is by the Statute of 18 Eliz. cap. 3. Alſo the Court was in- 
18 Eliz. c. 2. fomed, that this party Reve, did live and inþabit in the Town of Eye, in the Coun- 
ty of S:ffolk , and that he came hither to London, to follow (ome Suits which he 
had in the Star-Chamber, and that he being here, was taken and appzehended by the 
Warraftt of Mr. Soe pberd, and ſo kaought befoze him; ſo that all this which was done 
: by Pr. Shepherd, and his granring of this UUarcant, was altogether illegal, fog 
that be bath nat herein purſued the Statute: And ſo all which is pere done in this 
Caſe in the County of Middleſex, eſt co am non judice, thep having no ſuch power 
there alſo at tþgir Quarter, Seſſions faz Middleſex, thep have not any power to 
make anp 910 n this Caſe bye Shit, the party inbabiting in the County of 
Suffolk: Allo It dath not appear here that he was unable to wozk: Aldo pe is not 
to he committed untill an Dzder made, and a refuſal by him to pap the twenty thil- 
Ungs a Poneth; and if be rekuſe ta dae this, then in default of a Diſtreſs to be 
—_ but not befoze, : ; une dd this 19 the Comet 4 F * 
r. Shepherd afterwards being at the Bar, ſam this to the Court in excuſe o 
Statute of ae l the Stamte of 7 Jac. cap. 4. Raſtal tit, Vagabonds , fol. 430. he 
7 Jac. cap. 4» | ers IS 
"Ty would habe him taken as foz a Rogue, becauſe be did run away (as he PET) 
| om 
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from the Parifh, and did leave the Childe there. But as to this allegation, no an: 
ſwer was made unto it, but he was by all very much derided foz the ſame, there be: 
ing no colour Wal: foz tt: 

Jones, & Croke Iuticet. Jt is very reaſonable that pe ſhould contribute to the 
malntenance of kpe Antidd, -a man of gud tufficiency; bat in ibts courſe, 
as is bere taken, he is not compeſſable to do it; the Childe reſides pere in the pa · 
rich of St. Giles, in the County of Middleſex, and rhe contribution 1s to be here 0 
but the party which is to pap it, doth inhabit in the County of Suffolk; the Inftices 
af Pence here mar make an Saber in this, antyſp'rocanſe 4 $6! de nt 
up: The Warrant here aiſo was, betauſeſhe befuſid te give hurety th EST: 

gx next W mi-. Ju as ts is; the Court wan icteariof opinion/that 7-1 - i» 
| hg ue 116 page, there is make ANP cader hit igicafe; nt 1 Und $9715 30.7 Þ 15G 


„be Hide of was, ts habe Recve bound nat the tert Aunt Reeve diſ- 
ter Seſſions to b* held fog wie County of Middlcſen ; um — charged, per 
was dn red by the Court. 1 —T_ 
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Croke A of — this matter 7 

of Glenfeld, w upon Matute 43 18. ap. 

erſon of ability within the Stetyre of 43 Eli 
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Term. Mich. a Aer Bis Term of Mich. '7 Caroli Regis, E. R. ended, andither mater Ur 
7. Carcli Re · the lie nature was referred unto. | „ ec 
sis, B. K. Whitlock CEE — 4 4, — — the City — in 
ſter, a complaint was againft ard, who had married | 
|» chtlde, as a Gzandamother, within we Statute of 43 Eliz. 47 5 0 % 
Whitlock and Croke Juſtices, Ak ſuch a who þid u .xted the Gzand- 
mother, pad an Eſtate with her in Parriage, that foz this Eſtate be ſhall be char- 
Statute of ged to be contributary within the meaning of the Statute of 43 Eliz, cap, 2. and 
43 Eliz. c. a. f this cauſe they were both of opinion, that Gerrard, who had married the Gzand- 
mother, ange towards the reliete and maintenanre of the Gzand-childe, 
he patung an Eitate with ber by bis marriage, by reaſon ot which be is to be bound 
to contribute: But otherwiſe it ſhall be, if be hath not any Eſtate noz advancement 
by his marriage with her. | 
Aiſo by Whitlock and Croke. If the Childe to be relieved by a tfiſtard-cyilde , 
8 der of the Statute af 43 Eliz. cap. 2. and all theſe Circumſtances 


— 
7 


3 


1 ls 
Try 


Cites 


within 
there did 


queſt 


Ln wif one noz 


come to be a man of Ability : The point upon the Statute of 43 Eliz. cap. 2. was, 
Whether pe, being the Gzand-father in Law, having married the Gzand mother, 
who had no means at the time ofthe Parriage, ſhould be by the Law bound to keep 
- andpaobide foz this Chtilde, oz not. | 

Croke Jiſtice. Clearly he ſhall not. 1. It is clear that the Gzand-motber, oz 
Gꝛand⸗ather, having means, ſpall be bound to kep the Chilpe, but if they have no 
mens then they ſhall. not: Alſo if the Gzand:mother bath ie means, and the af: 
| marries with one that þath means, be (hall not here be charged with 

keping of the cbilde. | 
But if the Pusband path ſufficient means with the Gzand-mother in Marriage, 
there pe wall be cþarged with keping tpe cþilve, during the like of the Gzand- 
mother, 
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mother, his UUife ; and if the WUife dies, the Pusband ſhall not be charged after 
er death. 

p Alſo if Land do deſcend, and come unto ſuch a Gzand:mother after her marriage, 
and the Pusband hath this in her right; here by reaſonof this, the Pusband ſhall be 
bound to kep the Child. 2 

Pere in this Cale, at the time of the Marriage, the Gzand-mother had nothing, 
and ſo not to be charged with the keeping of the Chtld ; allo if the Pusband, after 
Marriage, becomes to be of Ability, be ſhall not be charged: The reaſon why 
the Pugband ſhall be charged to k&p the Chtld, where be marrteth the Gzand- 
mother being of Ability, is, becauſe by the marriage be bath acquired and got 
the means which rhe Gzand-mother had, out of which means the Child is to be 
maintained; and fo tranſit cum onere, ye muſt take his UUife with this charge and 
burthen; but there is no reaſon in Law yp Pusband in this pzincipal 
Caſe here, becauſe he had no means at all with her in Marriage; and where the 
Gzand-mother is unable, and marries with a man of Ability, be is not to be char: 


ed. | 
: Whitlock Jaftice, The Juſtices of Peace habe done well, in making of this D2- 
der againſt the Gꝛand · father, he being now become to be a man of Ability, and that 
by the care and imduſiry of bis WUife, and that if be yad ben there with them, be 
would have made the ſame der. 

Ci oke Juſtice, Clearly againſt him in this. 

Nota, That upon this they differing in opinion, did therefoze ozder Gerterd, ither 
to offer a Diſtreſs unto them, and ſo upon this to go to a Tryal of the Title again, 
oz to enter into a Kecogntizance to appear at thetr next Quarter Sefſions, and they 
there to pꝛoced againſt him accozding to the Law, and (> in this way be map bave 
þis tegal remedy. a ö 


Apud Hereford Aſſes , 18 Martii 
7 Caroli Regis , 1621. 


Villa de Kimmalton ,' againſt Villa de 
Layſtas. 


U the Statute of 43 Eliz. cap. 2. fox pzobiſton to be made fo2 the Pooz, Stat. of 43 
the Caſe appeared to be this, (S.) Dne Philip Winde and his UTlife did live Eliz. cap. 2. 


in the Pariſh of Layſtas, hig UUife was there kept and bzed, ſye had a Pouſe and 
Land there given to her fas her tife by her Bzother, they there continued four oz five 
pears after their Parriage ; afterwards ber Bother did place another Tenant in 
the Tengment, and di(-placed his Siſter and her and: Afterwards they came 
inta the:Pariſy of Kimmaltog, and they did there rent a Pouſe foz a year, and they 
having cpildaen; and by this the Parich of Kimmalton conceiving themſelves to be 
ig danger to be charged with them, upon this, ſame of the Juſtices of the Peace did 
ozder him, who Leaſed the unto bim, to diſcharge him of it after the end of 
ths pear, 02. ta enter inte Bond to ſave the Pariſh of Kimmalton harmleſs; upon 
this; at the end of the pear, the; Lefſoz diſcharged him and his Wife, and did de- 
miſe this Pouſe to another: Wpon this, Winde complained to the Juffices. of the 
Peace, who made two ſeveral Dzvers at ＋ Muarter⸗Heſſtons, _ _ | 
u ari 


ll 
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Stat. of 42. 
18 Eliz. 2 


2+, 


Stat. of 43 
Eliz. Cap. 3. 


Pariſh of Kimmalton, (S) That they by ſuch a time ſhould pzovide a Pouſe there in 
rye ſaid Pariſh of Kimmaltou, fog him and hs Wife, paping a yearly Kent foz the 
ſame, 9211 default of this, that the Dverſ&rs of che Pooz to pꝛoblde there foz him i 
and to give him means to live on: They refuſed to doe this; upon this, Philip Winde 
with his Wife and Childzen, did repair again unto the Pariſh of Layſtas, where h:s 
means of Libing was; they there refuſed to receive him, bur did pꝛefer a Pettrion 
to the Judges of Aſſiſe, againſi the Pariſh of Kimmalton, and pzaped to haue perfoz: 
mance of the Dzders made by the Juſtices of Peace; and ſyewed, how that at the 
lat Aſſiſes an Attachment was awarded again{ the Dver.ers of the Bol, Lecauſe 
they did not then appear : And they now appeared upon the Attachment. 

This matter being moved befoze Sir James Whulock, one of the Judges cf Al- 
ſiſe, on the Crown ſide, foz his Reſolution and direction herein. 

Whit'ock Jaſtice. Firſt diſcharged the Sberſærs of the Pooz from all matter of 
contempt obzened againſt them, and diſcharged them of and from the Attachment; 
and as touching the matter it ſelf complained of, be difcharged the Pariſh of Kim- 
malten from perfd2mance of the Dzders made by the Juſtices of Peace at their 
Nuarter Sefſions, their D2ders in this caſe, being altogether againſt the Law, this 
Caſe clearly not being within the Pzoviſion of the Statute of 43 Eliz. cap. 2, F0z 
that Phihp Winde was neitper a pooz, noz pet an impotent perſon, to be pꝛobided 
foz within that Law, he being a perſon able to wozkand 1laboz foz his living z and 
be bath alſo means of his own, and had payed his Kent foz a Pouſe : And the Ju- 
ſtices of Peace could not by Law make ſuch an @2der as thep did, (S.) That the 
Pariſh of Kimmalton ſhould pzovide foz him a Pouſe foz his money ( foz he might 
well do that of himſelf in anp place where he could get it) oz that the Dverſers of 
the Booz ſhould pzovide foz him, thts is againſt the Law foz them to make ſuch an 
D2der, they having no ſuch power grben them by the Law; and here be was not a 
poo2, noz an impotent man, within the P2oviſton of that Law, and therefoze they 
by the Law, had no power to make any D2der in this Caſe by fozce of that Statute , 
but Wi de was to pzovide foz himſelf where he could get a Pouſe, and he might, 
when he pleaſed, go again to Layſtas, where he þad fozmeriy-lived, and where pe 
pad means in the right of bis Wife. 


Apud Salop. Aſiſes, 19 Marti, 


7 Caroli Regis, 1631. IE 


T Salop Afſiſcs, befoze Sir William Jores Juſtice of Aſſiſe, this matter 
happened befoze him on the Crown ſide, upon the Statutes of 18 E'iz. cap. 3. 

and 7 Jac, cap. 4. touching Baſtard chtldzen : This queſtion was pzopounded 
by Sir John Corbet, à Juſtice of the Peace, unto ir William Jones Juſtice 
of Alſiſ?, upon theſe Statutes; by the firſt Statute, punifpment is to be inflicted, 
and by rhe ſecond Statute, if ſhe offend the ſecond time, then ſhe is to be (ent to 


the Bouſe of Cozcection foz one year, and to put in Sureties foz her good Beha: 
bioz, and not to offend again: Upon this, the Caſe pzopounded was, that one 
bad a Baſtard childe, but ſhe was not quefitoned foz it, no Pzoc#dings being bad 
againſt ber upon the Statute of 18 Eliz. cap. 3. Afterwards ſh 
Baſtard chitde ; the Nueſtion now pzopounded was; Whether ſe wall now be 


e pad a ſecond 
pꝛoct ded 
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p2oceeded agairiff upon the Statute df 7 Jac! ea Gnu pgs altace, 
not having 3 d ka per ; whether this f2cotid offence thalf- 
now taken for the firſt offence, 62 not. * . Moda 2:1 2184 Tf} 


Jones Juſtice. She ſhall not be prmied upon the Statute of / Jac: cap. gt tu 
foz ber ſecond offence, unleſs ſhe had been befoze queſtioned and puniſhed foz ber 
firſt offence: But ſhe might habe been puniſhed foz ber firſt offence, either by the 
Statute of 18 Eliz. cap, 3. 02 by the Statute of 7 Jac. cap. 4. but is not to be pu- 
niſhed by the Statute of I Jac. 8s fo her ſtcond: „ the bath been 
foze puniſhed foz ber firſt offence; but this ſecony offence wall be now deemed and 
—_ ” be as her firſt offence, and ſo is to be puniſhed foz the ſame actoꝛding 
to the Law, q . 
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Statute of 
43 Eliz. c. 2. 


Yeace,” at their next Quarter Seſstons, and ik upen their Examination. they: did 

fit to be ſo, and ſo da certiũe the pzacice to be, ns is now inkezmed, then by 

the Law the Child is to be kept by the Pariſh o Tn. and hy en to denne 
Aden fos, and ene it ood 0 end & 201 
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Pon the —— of 43 Eliz. cap. 2. foz pzobiſion to be made foz the Pax, 
and foz the ſing of I Childzaen, this —— came in queſtion upon 
a Caſe then and therk pꝛepou tbe Juſtires "to the Judges of 
Alsite, and foz their directions ding to the Law — 
The Caſe 4 => (S) That one Margaret Brown, a fm: 
gle woman, was begot wt obert Bough; a lingle man, the Child bozn 


and baptized in the Pariſh of Drayton, in the County of 9 ele ven years ſince, 
and Gough the reputed Father took the Child from the Mother, and placed yim at 
Furſe elſewhere 3 atter be marries with another Womar ; 275 with her did co⸗ 
babit in the Pariſh of St, Chad, in villa de Salop, & alibi, the Baſtard child dwelt 
with him, and had ben maintained — rh by the ſpace of ten pears 
laſt paſt; afterward the reputed Father dyed, lea bing of. his Wefe, and divers childzen 
by him begotten of her, and alſo left the ſaid Baſtard child, te Eftate by him 
left, being not able to maintain his Wife and her Childzen, but that tbe ſaid Pariſh 
was entoaced to relieve and maintain:'them 3 and the other of the Baſtary Cy 
- fozthe moſi-part of the time ſince the birth of the Clit, bad lived in Het- 
vice; and is ſtill able to doe ſome Service, but is u very Cmple Woman, und af 
weak underſtanding; that 3 |. wasſlett unto her by her friends to maintain per ſelt 
withall, the which 3.1. is owing by ſeveral perſons, and is not in ber own bands, 

The queſtion p2opounded to the Judges was, by, bom this Baſtard Child is 10 
be maintained; and to what place ta be ſent, whether to the Ville of Salop, when 
pe lived don ten years with his reputed Father, 02 tDcaycan the place of the birth, 
as to his Mother, who is not able to maintain bim; and if to the Mother, then in 
{caſe that ſhe dies, :92 afterwards grows impotent, and in need to be — 
weit, to what phace.the Baar Chi i8 then to be ſen. e and vun lo 


| Nats, Thatin this Caſe it was reſolved by Sir William Jones, and Sir James 
Whitlock, Iuſlices of Aſsiſe, apud:Salop, 19 Marti, 7 Caroli Regis, That this 
Baſtard Chtld is to be ſent to bis Pother, to be bept hy ber; and maintained; if 
che be of ability and of power, to;doe-this,; and if ſhe be; not, then to the Ville:de 
— who, axe to hep and maintain this Baſtard Child; and pe is co be ſent thi⸗ 

ther, in regard that the ſaid Baſtard _ bad been there befoze ſetled with bis 
reputed Father, -becauſe to the place of the 4a ſetling, this being in the Ville: de 
' Salop, where be was foz;tewvears, and to this place, of the lafi,ſerling, as well 
ſpe eee "he Row b path reſorts: «0d 0 it was 02dered by them. 
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the Judges — 5 — ww the, 


The ſole queſtion at the Muarter Sefs tons tos 


of W gorn, and which 
was referred to the Judges of Aſsiſe was, which 


— ought to keep this child, 


(S.) whether the Pariſh where the Pother dyed , oz the Pariſh where the child 
was bozn : Chir was s the urn — | 


> Dale in the-Wariſh vt Sit in the coun- 
Cog 


there wo upon — a Petition was delivered” to the 
Juſtices of the Peace , to have an Dzder by them made foz the diſpoſi 


F 


rte e . to the Judges of Afviſe tu make an 
this caſe | 
ubges dt Ag "My 8.) Sir William. Jones 
An ( ITS 
to be kept and p20vided tea by the ſeverat Narithes where 
1 55 Myered-fo the of Alsiles, to deliver the dame to the parenz 
Law, and a done accoghingly : And the reaſon of this :thetr Keſpluſttdn 
alter the caſe, nos pet the dying of the 


keeping of theſe thzee Childzen; they were in doubt what D2zder to make 
157 the I r. einm n 8800 35 
8 af tþeſe caſes, — 2265 1619. 
afford, are ob both theſe cufts, > — 
an e their died in trin , An- 
coin 12 ution an Sder was under 

ih the ſeveral childgen to be ſent to the: ſeveral: Pariſhes" 
"ey were boan, fo be there by them kept and pzovided foz accozding ta the 
was, -becauie th, the place of Bicth is a ſetling ay em — 

rain, to be kept and pzovided; den there; and that the wandzing ef the 
in d Pariſh, þaving 1þe childzen there; wall not be ſaid to be a | 
NR e's 
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w e Pothers dyed to keep the Childzen: But the place of Bi 
Paris where the oth after, and a ſetling, to have the childzen to be — 
kept and pꝛovided fo2. 


They alſo reſotveds; That che ar «of Birth," as; the. p ö their laſt habita⸗ 
tion (if the ſame map be known) are in Judgment of Law ſaid to be the places 


of ſetling 3 lothat fone be in ſuch a Nui Barth, , and afterwards is an 
Inhabitant in ſervice in place and und alter this be becomes to be 
© a Wanderer, be is bert by the Law to be ſent to the laſt place of his ſetling, to be 


there kept and pꝛobided foz, 
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The Pariſhioners of St. Peters Pariſh Ping * ain 
the 7 — 4 St. Ellens 7 as che City of 
Worce n the Statute'© 74 F ap. 2. 
viſion forthe . ä 11232 i ft 72 
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The parent Caſe in hueftion between the two dere 
that thetr —— oncteaſed by real 
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to otbera, but to be reiteved themlelves by the Pariſh of t. Peters; and fo they of 
St. E lens Pariſh do raiſz their Rents out of tye relief their pooz Tenants have out 
St. Peters Wariſy. | 
Upon complaint made of this, ſeveral ozders were made by the Pajoz of the Ci- 
ty of Worceſter, upon & Reference to him foz 2 s. a week to be patd by the Pariſh 
of St. Ellens, to the Pariſh of St. Peters, and this to be raiſed by the Church war 
dens of rhe Pariſh of St, Ellens, and then the ſame to be by them paid over to the 
Churcy-wardens of the Pariſh of St. Peters, fog and towards tye relief of their 
8. 
And theſe o2ders were fozmerly confirmed, by Sir James Whitlock Juſtice of 
Aſſiſe, with ſpecial diregtons to the Paſo? of the City, to paue them pztncipally 
to be taxed in the Pariſh of St. Ellens, who had tenements within the Pariſh. of 
St. Peters, and thatThep, by reaſon of this to pay moze than others. 
After this nnotyer Maj oz of the ſam City, upon pꝛetence that the Pariſh of St. 
Ell:as was charged with 5. pooz people, that their pooz encreaſed, and he concei⸗ 
tung that the pooz of St. Feters did decreaſe, fox this cauſe he altered the fozmer 
oder (which was befoze made and confirmed by the Judge of Affiſe) and had now 
abzidged this weekly payment of 2 s. unto 1 s. wekle, 
- Upon this, complaint was made to Sir William Jones Juſtice of Aſſiſe, and foz 
to have the fozmer oder to be confirmed. 
Joes juſtice. The Pajoz here hath done well; and atco2dirg to the Law 3 foz 
as the fozmer oꝛders made, wete there well and duely made, and ſo confirmed accoz: 
ding to the Statute of 43 Kliz. cap. 2. be having had conſideration tothe cauſe and Statute of 
ground of the charge, and of the ſuppoztatton of this by the adjoyning Pariſh ; 43 L. c. 3. 
bit this was not to be final, noz pet to binde them perpetually, but this was to 
have con inuance onely quamd u, the cauſe ſo rematned, and their ability foz the ſup: 
poztation of them did continue: But pere it now appears, that the Pooz of St. Pe- 
ters Pariſh doth decreaſe, and the charge of the Pooz of the Parich of St. Ellens 
doth increaſe, and ſo foz thts cauſe the wækly allawance befoze of 2 5. befoze oder: 
ed and confirmed, may now either in all, oz in part, be taken away oz leſſened, 
foz this befoze might well either habe bern all taken away, oz leſſened; by the Pa» 
joz and the Juſtices at thelr Quarter Seſſtons: But if any doubt oz quieſtto ſhould 
happen to ariſe about this, then we are to ſettle this; but fox the relief of the pooz 
of the Pariſh of St. Peters, by Law they map tax and rate the ſaidJnhabitants of 
St. Ellens, having Tenemertfs in St. Peters Pariſh, foz their Inhab:ting tn another 
rifh, wall be no diſcharge unto them, but chat they ſhall pay foz thetr Land and 
enements which they have in another Pariſh, and this by Law they ought to do, by 
the Statute of 43 Eli. cap. 2. and if there be no diſtreſs there to be found to come 
by this, becauſe their Tenants are pooz ; if they refute to pay thts which they are 
rated to pay, then upon complatnt made unto us at the Aſſiſes, they ſhall then have 
our aid and help foz the ſpeedy lebying of this money, accgading to the rates | 
ſed and aſſeſſed on them, and accozding to the quantity of their Tenements, and 
by ſpecial ozder to Pr. Pajoz, to have this pzopoztion to be by him levyed accozding 
to the rates; and this is their remedy, to be in this manner aided and relteved agatnſt 
the Inhabitants of the Pariſh of St. Ellens, having Tenements within the Pariſh 
of St. Peters, they are to rate and tax them to the relief of their pooz by a weklp 
payment ; but the Maio here hath done well, and be had bery good cauſe to make 
this laſt ozder, tbe which is to ſtand, and ſhall be confirmed by che ozder of this 
Court, and the P8)o2 to examins this matter farther at their next Muarter acli- 


ons z and ſo by the ozder of the Court, the laſt Dader made by the o was ratifi- 
ed and confirmed. ; 


Apud | 
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Apud Lincoln Aſiſer, 11 Martii, 


9 Caroli Regis , 1633. ; 


* 


Bon complaint made to the Judges of Alliſe, by Sir Amhony Earby, and o- 
thers the Anpabitants of the Town of Boſton, upon an undue AﬀſeCment made 
i by che ſaid Town, and Dverſrs of the Pons, and levyed by them, the came being, as 
f Stat. of 43 Was infozmed, undue and unequal, contrary to the Statute of 43 Eliz. cap. 2. 
| Eliz. cap. 2- foz P2oviſion to be made foz the pooz, and contrary to fozmer D2ders and Direc- 
| tions given by the Judges of Aſſiſe unto them, to make due and equal Age: 
ments, 12 
h Pereupon it was held, and fo delivered foz Law, by Haughton and Croke, Juſli- 
1 ces of Aſſiſe, that ſuch Aſſeſſments ought to be made accoading to the viſible @ſiats 
| of the Inhabitants there, both real and perſonal, and that no Anpabitant there is to 
e taxed by them to contribute to the relief of the Pooz, in regard of any Ekate.he- 
bath eiſewhere, in any other Town oz place, but oneip in regard of the wſible &⸗ 
ſtate he bath in the Town- where be doth dwell, and not foz any other Land wle 
be bath in any othet place'oz Town, 2 35-01 
And alſo by Hutton and Croke, Juſtices of Aſſiſe, This bath b&n (@ reſolved bp 
all the Judges of England, upon a reference made co them, and upon conference by 
them had together, where.thep all did reſolve that the Afſeſoents foz relief of the 
pooz , ought to be made in ſuch manner as befoze, accozding to their viſible Eſtates, - 
real and perſonal, which they had and enjoyed in the Town oa place where they in 
—— lay þaving.apy regard to any other Eſtate, which they had in any other 
place o2 Town. | a HN ene $-.4 


Nota, That Sir Anthony Eaiby complained alſo, That be baving divers Tenants 
there which paid cent unto him, they there did charge bis Tenants. by their ANC: 
menta, and did charge bimſelf alſo. | My. 
Upon this, Mr. Leving being of Councel foz the Town of Boſton, did infaam the 
Judges, that they did tax Sir Anthony Eaiby tos his Eſtate, be having the 
ments; and that tuch an Aſleſsment was made in the County ot Leiceſter upon 
the Leſſoz, and that by the D2der and direction of the Judges ot; Afſiſe, upon a. 
| _—_ made unto them, and that they were not to tax the Tenants who paſd the 
| ents, s 14 158 F; 
| Hutton and Croke Juſtices, made. anſwer, That they did not remember anp ſuch 
Statute of 43 CAſe ; but they (aid, That by the-wozds and meaning of the Statute of 43 Ekz. 
Eliz.c.2. cp. 2. they are to alseſs the Mecupiers ot the Land, and net the Leſsoz who 4 
The _ ceived the Kenfs, the-Drcupter of the Land being hy Law onely topay the Aſseſs- 
Land to be ment, unleſs it be Cpecially pꝛobided fog as to this payment betw@n bim and his 
— Leſsoz, and ſo by this to be diſcharged of this payment of ſuch Alseſs ments. 
The Judges did botþ of themagre in this, that by the Law, the Dccupiers gf 
tbe Land are onelp to be charged, and this in regard of their poſgeſstons, and not the 
Leſsoz, in regard of the Kents whieh be received; and ſo they declared, that it bath 
ben aſſo thus reſolved by all the Judges of England: And ſo upon all this matter 


thus appearing to them. 
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ng p206ifion.4p be made fox acbaſtard childe. % 99: 1ty 58.00 4472 0 
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Aane Talg hand a baſlard/thiide, upona complaint made of this at the har 
ter Seſſions, this was referred, actasding do the L, unto the two next Jindbites of 
the Peace, to have the N and o2dering of wurd * —— e OY of 
9 Dae -Wees: ſpelt, 6 | 


Mic chr Tracy 4 


ap Law : pen hs of — their Quarter Heſſions, did rexxamine the 

— U— of this fozmer Order made by the two next Juftices, and 

did male a new Me der of Seſftons, byWhich they vid tharge anorher perton, 

1 8 Cole of Beckford, to be the reputed Father of r Pe; : 
N the Jnpaintants Bentteun esd 

is VV lian Jones, Jute of Aﬀiſe, tog to hear ge matter inan ut the am. 

tes, the which ye accoꝛdingly ſo did, and after both the ders read in Court, at D2- 


der which was firſt made by the two next Juſttces, and alſo the ſubſequent Meder, 
which was made at the Quarter Seſſtons by the Juſtices of Peace. 


Jones, Juſtice of AMiſz, would not enter into the re-examination of this Cauſe , 
but did, in omnibus, afftrm the laſt Dzder made by the Juſtices of Peace at their 
Quarter Seſons ; upon the parties appeal unto them from the firſt D2der, the 
which laſt Wader, made at the Quarter Seſſions, was a final D2der, and no ap- 
peal to be admitted againſt this Wader; and ſo as he then affirmed, it had ben ad- 
Judged. dibers times, both fozmerlp, and alſo of late time, in tbe aings Bench: 


part l. and Fe . 222 
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Auſttee of Affiſe; the quevtion vetug upon the Statute of kü . m f Sratute of 18 


Elſz. cap. 3 


In a Lincolnſhire Cauſe, which concerned one Pridgeon an Dfficer of the Bi- 3 cr. 341.330 
ſhop of Linco!n, who was queſtioned, and it was laid to bis charge, that he was Jo. 330. 


the reputed Father of a Baſtard childez this was there referred to the examina- 


tion and o2dering of the two next Zuſtices of Peace, who, upon examination of | 
Ex 


the 
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pe matter, found pim fo be the reputed Father of the baftard chtlve, and ſo made 
a —4 anainſt him foz to make a UUerkly allowance towards the maintenance of | 
thebaſtardcyilde : Afterwards he appealed to the Mizarter Seffiors from their D2- 
der, a 1 T. 4 yore 7 AN ful Dy 
der; and er was there foun eputed Fatyer, and an v2ver made at 
Ai barten e agninit him. CO a PRI One 


Afterwards, at another Seſſions of the Peace upon a re-examination of the mat⸗ 
ter, another oꝛder was there made againſt the laſt ozder, making the ſame void; and 
by this laſt ozver, Pridgeon was found again to be the reputed Father of the baſtard 
childe, and ſo again ozvered to make a UUekly allowance towards the maintenance 
of the ſaid Baſtard childe: Afterwards P. iageon appeals again unto the Judges of 
the Kings Bench, and chereupon a re-examinatton of the matter, bow the ſame 


was. 


It was clearly refolved by all the Judges there, that Pridgeon was to be fred and 
diſcharged of and from the payment of the 2 s. a AAk by the ſecond ozder made at 
the Nuarter Seſſions, the ſame ozper being altogevber illegal; and that the firſt 02- 
der made by the Juſtices of Peace at their Muarter Sefſions, upon the appeal firſt to 
them, the fame to ſtand in fozce, and that no appeal to be admitted againff ihis 
02der, ſo made upon the firſt appeal, the which was a legal ozder, and the ſame to 
be final, and not to be altered by the Judges of Afſiſe, and ſo it was then reſslved 


by all the Judges of the Kings Bench. 


the Jufiices of Peate at their Quarter Seſſions. 7 6 | 


And fo ft ſhall be alſo upon the Statute of 43 Eliz. cap. 4; touching charitable 
uſes: At the Commiſſioners make an Oꝛder and a Decree in the Caſe, and upon an 
appeal to the Lozd Keeper, and Exceptions put in befvze him to this Decre, and if 
— — ———— 2 — and oy no — 

er; | ap» 
peal is afterwarbs to be admitted in this Caſe, after this confirmacton of the fozmer 
Decree by the Lozd Keeper : No moze ſhall it be here admitted to appeal from this 
Wader thus made at the Quarter Seffions by the Juſtices of Peace, but that this 
ſhall be final, and therefoze this Mader by them thus made at their Muarter Seions, 
upon the appeal to them from the der made by the two next Juſtices of Pence, 
this Sꝛder now by them made againſt the firſt der of the two next Juſtices, wall 
be now final and fland in fozce, and this is to be perfo2med by the party ®zvered, 
— atboy re-examination, oz alteration of the ſame, and this was actozdingly 

im, . | 


P—_— 


Part II. Apud Worc.aff.u1 Mart. 1 4 Car.Reg, 1638. 3 5 8 


Apud Worceſter Aſſiſes, 11 Marti, 
14 C aroli Regis . | 1638. 


e in queſtion concerning the Uileys of Sackley in the Coun⸗ 
"  K ty of Worceſter, and Whuborn in the County of Hereford. g 

Upon the Statute of 43 Elin. up. 2. pzobiſion to be made tos the Pooz. |" Statute of 

T ye Caſe appeared to be this, (&) HE | 43 Eliz. c. 2. 

Dne William Chappel, a Creple , who was bean in the Pariſh of Whitborn , 

Twenty pears fince he went from this Town, and lived in Suckley in the County of 
Wigorn, and there he took a Pouſe and paid Kent foz it, and afterwards , ſome 
fix oz ſeven years ſince, he went his way, and after came unto the Town of Luſton 
in the County of Sommerſet, and there he continued by the ſpace of twenty Weeks , 
and did there wozk as a Labvzer in a Muarrey of Stone, and by a fall of a Stone 
upon him, bis back was bzoken, and to there he became to be impotent, and unable 
to wozk ; there he was taken as a Uagrant, wandaing and begging : Upon this, be 
Roe to be carryed to Whitborn where he was bozn, they there refuſed to re 
im. N 

Upon this, pe Petitioned unto Sir William Jones, Juſtice of Aſſiſe, and ſhewed all 
the fpecial matter in his Peticton, and that he was bozn at Whitborn,and was found 
begging at Luſton, and ſo pzaped the direction of the Judge to have an D2der made 
foz 3338 to the Dberſ&rs of the Pooz of the Pariſhof VVhicborn to 

ide im. | 
— this, Sir VVilliam Jones did ſubſcribe et — m this manner, 
(S.) That if the allegations in this Petition are true, then the Dverſ@rs of 
the Pooz of VVhitborn, are to pzgbide foz him as tos one of their Pooz, and ſo re- 
ferred this to the two next Juſtices of Peace to examine: this matter, and tbe verity 
of the Petition ; and if they finde the Allegations true, then they to ozder theDver: 
ſers of the Pooz of V Vhitborn foz to pzobide faz him. 

Upon this, the Juſtices of Peace there examined this, and upon JInfozmation to 
them given, that twenty pears befoze, he went away from VVhitbora, and was ſer- 
{ed in Sackley foz divers pears: upon this, they made an o2der at the Seſſions of 
the Peace, that he was to be ſent unto Suckley, being the place of his laſt ſettlement ; 
and becauſe thep there did refuſe to receive him, one of the Overſeers of the Pooz 
was bound in a Kecognizance to appear at the Aſſizes, and ſo all this matter was 
now heard and examined befoze 

Sir V Vi liam Jones, Juſtice of Aſſiſe, and the ozder made by the Juſtices at their 
Nuarte: Heſſions, was read in the Court, 

Upon this, Sir V Villiam Jones, if he did beg and wander at Luſton in the Coun- 
ty of Sommerſet, if this be true, be is then by the Law te be. ſent unto VVhit- 
born, where þe was bozn, to be there relieved : upon this, by ozder of the Court , 
be referred the examination of this unfo two Juſtices of the Peace foz the County 
of VVorceſter, and alſo to two Juſtices of the Peace foz the County of Hereford , 
to examine this matter; and if they finde that be was taken as a Vagrant perſon, 
and begging , then if it be to, they of VVhitborn are to receive him, and to p20- 
vide foz him as on? of their Pooz : upon this, the party being now at VVhitborr, 
and they which followed the ſame matter foz Y Vhitboro, and bearing 


a 


_ Apud Warcaſt.afſ. u Martng bn Ng 1.638. Part Il 


2 - bay Ss 


of the Judge in this Caſe, 5 wey nm this to be true, that be was bozn at 
Wohitborn , and that he was taken as a UUanderer, and begging, and ſo ſent to 
Whitbarn : _ _ they to avoid the oy of dzawing up tbe o2der of reference, 
were content, and d and ſubmit _ — any further ozder, to keep 
him, and abb , and fo eceoatiris rhep did thus doe. 


Nota, That at this time it was alfo reſolved, * — if one great with childe be 


ſent to the Pouſe of d ere iy vered of the childe, that the 
childe ſhall be ſent to ae a whtith ofber was ſent to the Douſe of 
Cozrection, to be there kept and pzobided foz, this being the place where ſhe'was laſt 


ſetled. 


Nota, That it was oiſe then reſolved; Tpat u Rogue is got to be ſent to the 
Pouſe of Cozrection, but he is to de whipped, and ſo to be ſent fo the place where 
be was laſt ſetled, if the (ame way beknown, oz otherwiſe to the place of h Birth: 

But the Pouſe of Cozrection is foz the Yooz ef. a Lari arg to wozk there 
Wr „ e „ 
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He hath ſtolln my Wood, my 
Tiles, my Apples,my * 1 
1, 82. 

A Whoremaſter, with loſs of Mar- 
riage, laid a Baſtardzand intitles him- 
ſelf as Heir, 89, 90. 
Forged à Deed, 132, 133. 

1 and a Thief, 434 


Laid in wait to kill me, hired one 
to kill me, 206, 
A Bankrupt Knave, 210. 
Of a Merchant that had gotten 
wealth by trading with Pyrats, ue 


— ww wy 
hath e Pues fe 
* money. 228, 229. 


A Bankrupt, 267, 
For calling one Traitor, 272, 
An Action tipon. che Caſe, where- 
fore called breve Magiſtrale, & curſi- 
torium, 79. 
An AQion upon the Caſe upon a 
promiſe, in confideration of ſo much 
money paid him, not ta uſe the Trade 


af 8Jojerr jp 5 Shop, he had in Lon- 
» don, for 21. years; during the term, 


leaſeth the 8 
uſeth the T. 
| 136. 


An Aion upon the Caſe for a pro- 
miſe, where a Ipeclal requeſt is requi» 
kite, where not, 229. 

An Action upon the Caſe for an 
Eſcape, and what ſhall be an Eſcape, 

236, 237 · 

An Action upon the Caſe, for erec- 
ting of a Mill, and not grinding at 
the Lords Mill, 195, 196. 

An Actioſ upon the Caſe, againſt a 
Procurator for not ſummoning of 
him, by reaſon whereof he was ex- 
| ted; and where ſpecial 
ARions upon the Caſe do lie, and 

where not,” and upon wh 
264, 265, 266, 

An Action upon the Caſe, for proſe- 
cuting one in the ordinary way of 
Juſtice, whether it lyeth or not, 269. 

An Action upon the Caſe, in nature 


to another, who there 


where to 


„ whether this be 4 


of a conſpiracy, for falſly accuſing 
him of High Treaſon, before the 
Judges of Gaol delivery, whether it 
lyeth or not, and in what Caſes ſuch 
Actions do lie, in what not, $70, 
271, 272. 
An Action upon the Caſe, for pre- 
ferring 4 Bill againſt him in the Star- 
ether it lies or not, 
271. 
nts, where the Peclara- 
able, where not, and 
made to agree with the 
Roll, where the miſtake of the Clenk 
in the fammoning of the total, where 
amendments to be, and where not, 
149. 35 
Where a Return upon à Habe 
Corpus is amendable, and where not, 
© 259. 
An Action 0 che Caſe for words; 
I marvel you will marry your daugh- 
fer HY. ſuch a forſworn man, 140 
An Appeal, and Proceedings tha. ; 
on, the Appellant to be ready; if no 
Writ returned, whether to be non- 
ſuited, . 
Where an appearance after the day, 
in the ſame Term ſhall be allowed of, 
and whete not, with the reaſon of it, 
being bound to appear on a day cer- 
tain, - — 255+ © 
AQions E the 5 Law, * 
negligence uſed in a Trade, 186. 


upon the Caſe fot words, 

the Wy a to compound, procured 
by an > were forged, whether 
137, 138, 


An Action of Account, whether 
the ſame lieth upon receipt of money 
to merchandize withall; and a Cove- 

nant, to make an Account, whether 
| this lieth or not, 256. 
What matters ſhall arreſt Judge- 
ment. where two Plaintiffs are in a 
Trover and Converſion for Goods; 
after verdict and before judgment, one 
of them dies, whether this be matter 


ds. | to arreſt the Judgment, or not, 262, 


Amendments, An Indictment a- 
gainſt two for Felony in the ſingular 


number, whether amendable or not, 
and where ſuch omiſſions are amend- 


able, and where not; imaginavit, for 
imaginatus 


Pan I. 


Tae — — — 


e, and what ſhall, be enjoyed 
thereby, a7. 
An Aſſiſe when they are ſaid to be 
Recognitors, hen to be ready and to 
have the view, 169, 160, 


Whether an Aſſiſe lieth of a cot, 


or nt, and of what an Aſſiſe Meth, 


214. 
An Aſſiſe is feſtiuum remedinm, 


237. 

An Attachment againſt a Debtee, 
Jring had port. of hls Debe of the 
Bail, and for taking the Principal in 
Execution, aſter his releaſe made to 


the Bail of the whole Debt, 5 


t ter part e watercourſe 
9 — or not, 


419. 
An Attaint, ageiuſt En the fan: 
lieth, +4 245. 
An Audits | querela, when 
Judgment in Debt and Execution, the 
party removed himſelf fn Chancery 


by a Habe Cermm, and upon 'a for- 
ed releaſe had an Audita gnerela; 
tis maven appar left to the 
| 10. 


ds Attachment agtinſt one 
88 of I 5 put off a 
ryal, being 6z years of age, 67: | and 
An Audits where one may, 


have the fame, where not; and touch» 


ing the nature of an Audits querela, 


and where one (ball be diſcharged out 
of execution, being unjuſtly taken, 
and where not: Judgement agfdinſi 
two, an execution again one 
Elegit, after takes the body of the 
ae ' 97 BB, 109, 110, 
: 111. 
An dwudits querels in the Chante- | 
fy, after Judgement affirmed in Debt, 
and the party in execution, upon 2 
feigned ſuggeſtion, gets an Injunction 
and a Superſeded, and the party to 
be Bailed by Order in Chancesy, an 
fer at Jarge, the Debt not ſatisfied 3 
what to be done in this Cafe, whether 


rexpolkion of this wonl ate. | Ginn: 


by | ame may be, and where not, 


ww i | chis bean Elaps — 220. 


of matters in Law by 


Arguments 
35+ | the Judges, with the resſon of their 


arguments, 


203. 


An 25 "Oe: of 
a Feoffer, — it neth, or not, 
and by whom with the natura of it, 


being brought to have Contribution. 


—_ 7. 

An Award, what ſhall ieee 

2 good award, and what not, when 
to pay wontP at the hbuſe of acgttan · 
z good Award s whioze che 


enen with 3.99 N was 


Where not, 0. 
An Aveard made that he ſhall ſtand 
et ofthe Rent, . 
a 

An award for a battery, 7 6 
releaſe the action, the othtr tj pay 
10. 7. in ſatistactioa which to precede, 
the releaſes or the payment; 11718. 

An award made for one to pay u- 
ney to the other, and to give ſecurity 
2 Nr nu a- 
ward, or not 60. 


Where an Averrment i ny 
and where net, in an action upon the 
cafe for Yi eng 7 

An — of a uſt j where the 
2355. 

What tha be ſaid uo be an Aberre- 
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263. 
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An action of Account for arrerages 
for divers ſums of money, as his re- 
ceiver, and to render an account, 75 

＋ | 278. 

An action upon the caſe for refuſing 
to ſtal ia bond tendred unto him accor- 
ding to an agreement; and whether the 
bond ought to be à joint bond, or 
joint and ſeverdh ß 28), 
An Attachment upon a Prohibition 
for procteding in the ſpiritual Court, 
after a Prohibition, granted upon a 
modus decimandi, ' 22589. 

Where 2. of Rent by the 
Leſſor, aſtet a breach of condition ſhall 
barr him of his entry for the ſame, and 
where not. 290, 291, 292, 293. 

Who ſhall: be ſaid td be an Aﬀg- 
nee within the words of a condition, 
and who not; and whether a Deviſee 
ſhall be ſaid to be an Aſſignee, or not? 
bis i Beit 16) v0 net, 22. 
Hs touching Avetrments, and unto 
what averrments, way is to be given, 
ber — Acceptance 1 

N b | A 
Rent, before the ſame be due, ſhall be 
4 bart, or not fo the party, to enter 
for. breach of a condition, 292, 


* ine 2931 294. 
The Attorney General, and Confeſ- 
fions made by him, of Claims, upon 
Quo warrantot by him brought, how 
far ſuch Conleſſions are allowable by 
- the-Judges, and how far not; with 
the difference where the Confeffion is 
of matters in fact, and where of matters 
in Law, 295, 296, 297, 298. 
The Attorney General 
power by virtue of his place, 297, 295. 
The power of an Attorney to make 


Avery, and the due execution of the |: 


ſame, 3 302, 303, 304, 305, 306. 
Where one thall "0" action of 
Detinue, and where an aMon upon the 
caſe for a trover and converſion, and 
where a ſpecial action upon the caſe, 
a 308, 30g, 3 10. 
An action of Detinue, and who may 
have lt, 308, 309. 
The nature of an action upon the 
caſe being a magiſtral Action, 


311, 312. 
Ati Audits quærela, and where one 


„ and his 


310, 


ſhall be relieved by an Audits querels, 
* — 320% ,. 
The Admirals Court, and the Jurif 
diction thereof; of what cauſes they 
are there to hold plex of, and of what 
not, : 3 12 23. 
Where a Recuſant after Judgement, 
conſorming of himfelf; ſhall have an 
Audiita' querela, for his relief againſt 
the party informing, 324, 325. 
Where a man is to have an 4ndits 
quevels for his relief; where he cinnor 
plead, and where not; and againſt 
whom an Audits quærola lieth, againſt 
whom not, 25. 
An Aſſault, and what ſhall be 
cient to make an aſſauſtʒ whether words 
will make an aſſault, 327, 336. 
An action of falſe Impriſonment, 
with a juſtification thereof, 328, 329, 
> ; S : 
Touching the Arreſting of one for 
Night-walking. 328, 329,330. 
An Action upon the caſe in the 1 
ture of a Conſpiracy; for conſpiring to 
Indict one for a felony ; where this 


Action lieth, and where not, 331, 
0 * 8 Q 5 5 2. 
A ſpecial Action upon the als 


gainft a common Chirurgeon, for his 
undertaking to cure ones ſervant hurt 
with a Cart-wheele, and not pertorm- 
ing the ſame, but applying to him un- 
wholſome medicines, 332, 333. 
Where an Action upon the caſe ly- 
eth againſt a Smith for the pricking of 
a horſe, and for hi warranty, to cure 
a 5 333, 33+ 
An Action upon the caſe againſt a 
Barber, for barbing of him egligen- 
ter, & inortificialiter, 233. 
What Actions the maſter may have 
for wrongs done to his ſervant, and 
who not, 333, 234. 
Where an action upon the caſe ſhall 
be, upon an action upon the caſe, and 
where not, 337 33 
Where an Amendment of a plea af- 
ter a diſcontinuance may be by aſſent, 


| „335. 
An Action upon the caſe Seni ie 
Lord for ing to admit one to a 


Copy- hold eſtate, 336, 337, 338. 
Whether an Action upon the cafe 
lyeth 
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rech at the common. Law, againſt 


Feoffers for reſuſing to. perform the 


truſt in them repoſed, 336, 337 
> Whether an Action upon the caſe 
nech againſt the Lord of a Mannbr, for 
refuſing to keep a Court, 336,337. 

: An — the 
Clarke of the Inrollmenta, for reſuſing 
to inroll a deed within 6 months, 

3336, 337,338. 

An action upon the caſe againſt the 
Biſhop, : for aro of to do according 
hon — to him, 3 337. 

An action upon the caſe againſt the 

— = a Clark 


337 · 
— Fw. - 
Arial 40 —ͤ—ͤ— refuſing to do 
their Officers, 397, 338. 
Whether an action u is, the _ 
= lie againſt a tenant Ty 
ting to wow 
— upon the caſc 
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child, whether — action lieth or not, 
and touchin to the quarter 
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or to the Judges of the King „Bench 
and whether a ſecond Appeal may be 
or not, upon the Statute of 18 Elis. 
capite 3. touching Baſtard children, 
or upon the Statute of 43 Eliz. cap. 4. 
touching Charitable Uſes, where the 
Decree made by the — . 
upon an Appeal, and exceptions, is 
eonfirmed by the Lord Keeper, 343, 
344» 355» 356. 
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F Here a Releaks vieadel hall 
be a bart to a Seire facias 
231, 232. 
A baile taken in Execution, pays 
part of the Debt, not able to pay the 
whole, the Debtce doth releaſe to him 
the whole debt, Judgement and exe- 
cution, and acknow full ſatis- 
faction oi the debt; the bail dies, — 
Debtec ſueth out Execution u 
firſt Judgement, againſt the er. 
ſt mini- and takes him in execution, what 
medy tor him, 68, 45 
. 
upon A againſt 
him, whether Proceſs of Capias ad ſa- 
tisfaciendum, ſhall go into Poles, a- 
gaink the bail or not? $4» 35. 
Bail refuſed upon a Habess in 
contempt of the Court, what is to be 
done, 139, 140, 141. 
Whether one taken in execution 
after a Writ of error, brought, and the 
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not, and whether they may * do in 
1 464. 


The 
Court, 
him, and a Scire Facias againſt the 
bail, who prays the principal, may 
be committed in Execution, for his 
diſcharge, whether this grantable, or 

260, 261, 

_T man doth bargain and fell ſo 
many trees, ta be cut down within 6 
| years after it he ſever not with- 


in the time, whether he may take them 


afterwards, 7. 
A man doth bargain and ſell trees, 


| hich he hath in 
che ein G tis wide before ſeverance 


A man doth-bargain, ſell and grant 

a Manor, with an Advowfon appen- 
dant, the Church becomes voide, be- 
forg Inrollment, whether he may pre- 
ſent, by the word of Grant, _ 
| » 8.5 
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ouching en 8 
when the ſame is to be entred, 409, 
110. 
. A Lefiecfor years, under a Tenant 
pur aner vis, having made a Leaſe at 
Will upon the death of the Tenant 
— auter vies, grants the Eſtate for 
and Covenants 


557 — — 
im yy way 
S 

enjoy it * 
Lede at will being the Occupant, 


Butlerage and Pritage, good 
an 


341, granted, 


Par II. 
| whether by this the Covenant be brow 
ken or not, 14, 4, 831 


A man doch Covenant that hc had 


Gigned ; and in Nullo eſt erratum plea- 
ded, eohave the Revond to 4 
of the emots, upon the of :uds 
journment and diſoontimmnoe, he- 
tier this may be or not . wick the 
diertace where it is in 
* where in — . — of the 
1 & ad anforwen- 
 Fareſaients am, | in. 


dam 
A Cextiorari — to me a 
Record from Darbam, whether w be 


ox not, | 15s; 
Touching the Coumt of Chancery, 
and their Authority «0 commit one in 


a h. n Recogninance, 


A verdict againſt a Widow 1 
Judgement, the takes aHusband, he- 
thee the Capias fhall be againſt hero: 
not, 1. 

| Touching the power of the Lord 
Chancellor, in granting of Chmiffions 

upon the Karute of B what 
att be good „ and what 
not, 6,237+ 

A Juroe xcturnaal to ſerve o a Jury, 
Was. for that he "wes: — 
doned, whether this be a good 


33z 
Touching Common and nt 
with the difference between them. 8. 
88, 89. 
Touching Common, per conſe deu. | 
cinage, how to be taken, if two Ma- 
nors in one Town, whether the one 
may Inter common with the other, 


per cauſe de viriuage, or not, 87, 


Touching the Condition of a Bond 
to perſorm an award, - — 
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of all matters, ſuits and controverhes 3 
there being a Suit in Chancery, the 
award was, quod quedam ſeda & qua- 
rela eeſſaret, and that 3 tres acquiets- | a 
tis de qualibet materis, & canſa in 


prediie quærela, pleads quod acquits- 


tus fuite Plaintiff ſets — Bill 

exhibited, whether this be a breach of 

the Condition, or not, 9394:95,96- 
What things a Commoner may do 

on the Land, and what not, and how 

he is to take and enjoy his Common, 


113, 116, 117. 


Whether a Commoner may juſtitic 
the killing of Conies on the — 
5 2208 

The-condition of a Bond to ſave 
harmleſs the money not paid; a Ca- 
| inſt the Plaintiff, being Stre- 
ty, w this be a damnification to 
make a breach of the Conditiop,or not; 
and what ſhall be the damnification to 
make a breach of the Condition, and 
what not, whether terror of Suit, 115. 
The condition of a Bond, That 
whereas 'the above Bounden ſhall 
and will (for if the above Bounden 
ſhall and will, e.) whether this be 
a good condition, or not, 133. 


The condition of a Bond, to pay 


money within two days after, hut no 

ſum expreſſed in the condition; whe- 

ther by this the Bond is mache 
to 


without condition and ſo 
upon requeſt, or not, . 

What ſhall be ſaid a good conſide- 
ration to raiſe a promiſe, and whether 
the torbearance of a Chancery Suit be 
2 good conſideration, or not, 35, 36. 

What ſhall be ſaid a good confide- 
ration to raiſe a promiſe, and what bot, 
where it is upon a conſideration paſt, 
and where not; as a promiſe upon a 
denfiſe to pay the . — and a promiſe 
to pay 304, whether this be a good 
conſideration, 78, 79, $0. 

Touching Eſtates in contingency, 
what ſhall be ſaid to be ſuch an Eſtate, 
and what not, 223, 124,125,126, 

127,128,129,130,191,1 

Whether the 2 
verſion of a Houſe in ney and 
of the Reverſion of another houſe for 
years, by ſeveral Deeds ſhall have one 


paid 


and 


156. 


— 


or two Writs of Covenant, 112,113. 
Whether upon a Tryal upon an Ac- 
tion of — matters may be 
aſſigned for breaches or not, 112113. 
A Covenant by the Leſſor 
his' Leſſee, — this A 5 and 
an acceptance of rent of the Aſlgnee, 
whether it lyeth, or not, 142. 
An Action of Covenant by an Ap- 
prentice againit his Maſter, for turn 


ing him out of Service within his 


term, 191, 192, 193. 
«What ſhall be ſaid to be a good con- 
ſideration to raiſe a promiſe, and what 
nat; and what ſhall bo ſaid to be a 
conſideration the Law, and 
what not, and whether ſuch a confide- 
ration ſhall raiſe a promiſe, or got, 
213, 214. 

Courts of Equity, with the man- 
ner of their Proceedings and Decrees, 
in what Caſcs they are to be pfohibited 
and in what not, 194, 197 and 
15. 
A Covenant for Plowing, which 
was not — — laid down for Paſture, 

where the 


lieth, and where _ 
; 258. 
A claim by Letters Patents, to have 
Fines impoſed on the Commiſſioners 
of Sewers, for acting contrary to their 
Commiſſion what words: ſufficicat 
to carry ſuch Fines, and what not, 
' 23Þ 
A County Palatine, with the great 
— to the ſame belonging, by 
aregelias, 226, 227. 
— be ſaid to be a "good 
conſideration to raiſe-a promiſe, and 
what not, in conſideration of taking 
ſuch a one to her Husband, promiſed 
to aſſure Land on her, whether a good 
conſideration, 262,263,269,270; 
; | The ſeveral Commiſhons 
and” Terminer, and of e 
5 271. 
— where the fame is\ 
to be granted, and where not, 238, 
239, 240, and 249. 
Where a Writ of conſpiracy 
and where not, and for what the ſame 
lieth. 270, 271, 272. 
Whether Sureties to pay Coſts ſhall 
be put in by a Common Informer - 
caſe 
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caſe the matter paſs againſt him, or 
not. 18. 

A Reverſioner im Fee; and being 
iſſue in Tail, in the liſe of his mother, 
the ſurviving Tenant in ſpecial tail; by 
Deed - indented, makes a Leaſe for 
years, to begin after:the death of his 


niother, rendring Rent, and dies; the | 


next Reverſioner, in the life of the 
mother, levies a Fine with Proclama- 
tions; the mother dies, whether this 
Leaſe be good againſt the Conuſee or 
not, and how far he ſhall be llablt, und 
how for not, what Eſtates avoidable 
by Him; and what not, and what E- 
fate the Conaſee is to have in this 
Lend in what manner, 42, 43, 44; 
45» 46, 47. 

Conduſions and Ekioppels, how far 
they do bar and bind the Eſtate, 43, 
49 45, 46. 

A Coſultation, and whether a 
eſtion in a Prohibition upon 2 
„ being approved by two per- 
fon, both of them attainted of Fe- 
lony,and ſo no good Witneſſes; whe- 


Common Law, and what to be Cu- 
ſtome, 186, 187. 
W hether a Cuſtome, without laying 
of Uſage, be s good Cuſtome, 187. 
What ſhall be ſaid to be a 
confirmation of a mn Parlia- 
ment, and what not. 187, 188. 
Whether a Cultome, refirained by 
a Starute, outzht to be confirmed by 
Parliament or not, 187, 469. 


Whether C Ummon Law, und Com- 


mon Cuſtome be all one in kind, or 
not, 187, 188. 

Whether the Cuſtom bf London, free 
of one Trade free of all, de tallen 4 
way by the Statute of * Elis. * 4. 
ot no. 99, 190. 

Whether an Alt Guſtore, 7 


by Aol Parliatnent, is thereby made 


good or not, 189. 
The Coſtorne of Londin for taking 
of Prentices. 191, 192; 193: 


Where a Cuſtome ſhall bind and be 
allowed bf in all Cdurts, and where 
onely in the Coutt of the Ville; or 
city, where the ſame is alledped to 


ther this be a good cauſe for a Con- | be. 152; 193+ 
ſultation or not, 144. and 145. A cuſtome for the Reſiatits and In- 
A Copy- holder, Fachns in entremis, | habirants to &rinde at the Mill of the 


ſurrenders his Copy- hold Eſtate unto Lord, 


the Lord of the Mannor, Habemdum 
after his death, ad oj opus & uſu, of in 
Infant in vent er 7 5 mere; and if ſuch 
Infant dies without Heir, within age, 
orbefore Martiage, then to the uſe of 
another and his Heirs 5 whether this 
be good or not, and who ſhall have 
the Land, the Infant dying within 
age, 272, 273, 274, 275, 476. 
derne, 0 of Cots upon a Nonsfair, 
whether a Plaintiff Executor, 
Non ſult, ſhall pay Coſts by che Sta- 
tute 28282 cap. 3. or not, 261. 
urtelage, whether it be part of 
a aa I ſhall paſs with he an, 


I13- 

"Tho Cuſtome of a Copy-hold Ma- 
nor, and touching Fines certain and 
uneertain, 2 ad mittances to be 
puld, what ſhall be a good proof for 


Fines uncertain, and what not, 32,33. 
That is not to be laid as a Cuſtome, 
which is the Cominon Law of the 


. 195; 196. 
A Cuftothe, and the Reaſbn of it, 


as of Borough Engliſh, and of G4- 


velkinde. 196. 
The Cuſtome for Torecſter comtmoti 
Bake-houſe. 
The Cuſterne of Beverley, none to 
erect a Dy-hHouſe, 198. 
What Cuſtome ſhall be faid to br 
reaſonable, and what not, 201, 202, 
| md 203. 
That Cuſtoms onght tb be reaſon- 
Sta- able 3 het ſhall be gobd Cuſtotnes, 
and what not, 238, 239, 240. 
General Cuſtomes, where the ſime 
ſhall be faid to be the Law of the 
Land, and where not, 250; 
An _ of Covenant by 2 Aſ⸗- 
ſigner of an Aſſignee, of the Rever- 
ſion for Rent, whether traintainable 
or not, 281, 282, 283. 
Who ſhall take advantage of a Co- 
venant or condition, & who not, whe- 
ther an A or Grantee of patt of 
an Eſtate may do ſo 6rnot, 282, 283. 
Whether 
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Whcther à Covenant made by 10 
Leſſee, that he will not alien but ib | © 
ſuch a manner ſhall enure and have the | | 
force of a Condition, or nut, 290 
ä 29a. 293, 4. 

The breach of a Condition made to 
reſtrained Alienationa q whether after 
a lawfull alienation this alienee mayj 
alien to whom he will. ot ſhall be alſo 
ſubject to the condition, 20 

201, 892, 293. 
' Whether acceptance of Rent brate 

Leſſor, after a breach of the condi · 
tion, hal bar him of his Entry 'fot 
the Condition, or not, 290, 291. 


Where Conditions (ſhall have a ge- 
neral conſtruction, and a large extent, 
and where not, with the diffezence |. 
where the ſame is for the heneſit, and 
where for the prejudice of the party, 

2580, 2954+ ble, 
Where 2 Condition to alien to his 


Attorney General, in what 


be allowed of by the Judges, 
what Caſts not; with the 


thereof, and the difference where de x 
conſeſſion is of matters in Fact, and 
Where of matters in Law, 4.) 29%. 

\ 296, 2974 ags.- TI 

The force of a Charter without 
Ulage, 293, 296, 297,.298. 
Ancient Charters to be taken, ac- 


SORES Barn Refolution 

the Judges have made in ſuch Caſes, 
144 * ; 01 
What dall make agpod.comeriion 

and, what not, and where # Denyer 


ſhall make a Contetſion, 307, 


308, 309, 30. 
CounGllers. to advideyroper A4. 


ens for their Clyents, as their Cauſe 
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ving the Leſſor harmleſs, and for every 
farthing damnification to pay him two 
pence, and what not, 37, 38. 

A Declaration ſor words, ſaying 
that he killed one, without averring 
him 40 he dead, whether a good De- 
claration, >: . 42. 

A Declaration for words, quod dix it 
de querent. Thou art à Thief, e. the 
Jury find that he ſpake the words of 
the Plaintiff, & ulterius dicunt, that 
he ſpake them in his abſence whether 
good or not, 

Where a Demurrer 


to a Declaration 


may be waived, and plead to Iſſue, 
and here not, in caſe. of an Infant, 


he ought to have over his Land, for 
His Carriages at any time when he 
ſhould have occaſion to uſe the ſame; 
and · doth not ſhew that he had occa- 
ſion to uſe the ſame, whether this De- 
clarat ion be good or not, 121. 
A Declaration upon a promiſe, that 
if - S. _ _— the Rent reſer- 
ved to be 6 l. iſed to pay the 
fame double: 1. bs. did * the 
Rent to be 6 J. whether this Declara- 
tion be good, without giving of no- 


4 | tice.of this affirmation of I. S. to the 


Defendant, or not, 143, 444, 145- 
A Declaration for words (if it had 
not been for the Plaintiffs oath at ſuch 


69, | & Court Baton, I had nat been caſt) 


Sr 200 0097 £579 HOOR $6 $16: . 
A Declaration upon à promiſe of 
giving truſt for Waxes ſold, not ex- 
ceeding 1001. to pay the ſame dicit 
in fatto fiduciam dedit, - demanded the 
money not paid, unde adia, whethat 
this Declaration and Conſideration be 
good or not ; what Declarations are 
good; and what not, whether fiduci- 
am dedit, contain certainty ſufficient, 
or nor 74, 75» 76, 77, 78, 79. 

A Declaration for words, Thy huſ- 
band and his Maſter hath: ſtolen my 
Wood, whether good without an a- 
verment;. that the Plaintiff was his 
Maſter, +444 , da 

A Declaration upon a promiſe a- 
gainſt an Executor, to pay the money 
owing by the Teſtaton, upon ſorbear- 
ance; to ſue till the Will proved, whe- | 
ther this Declaration be ood, with- 
out ſhe wing for what cauſe the money 


grew due, 3 2444  . BUF Zo 
What ſhall be ſaid to 


. 


be a damnih- 
cation to cauſe a forfeiture of a Bond 
to a Surety, whether payment of mo- 
ney by him at the day, and terror of 
Suit, and a Capia againſt him, g4, 
957 86, 115. 

A Declaration in Debt, upon the 


Statute of 2 E. 6. cap. 13. fox not ſet- | 


ting out of Tithes 3 Declares, that 

ulibes. {gens /"0ar ey = 4 — 

e ini regu, whether 
RS 


on be good or not, 
A Declaration in an Action 


119. 
| upon 
the Caſe ſor ſtopping a way, which 


| clares, quod 


upon this, the words, I marvel that 
you will marry your daughter to ſuch 
a ſorſworn man, whether this De- 
claration be good, not ſhewing any 
cauſe to keep a Court Baron, nor that 
the Oath was in à matter pertinent to 
the Iſſue, 140. 
A Declaration in Debt upon a Bill at 
Hamborough, to pay 67 J. at Ham- 
borough, Debt brought here for 56 L 
whether the Declaration be good or 
not, by reaſon of the variance between 
the Bill and the Declaration, 144. 

A Declaration in debt upon a Bond, 
for payment of money within two 
days after, no ſum in the condition, 
Declares upon a Bond to pay ſo much 
cam inde requifitw ; whether this De- 
elaration be good or not, by reaſon of 
the variance between the condition, 
and the Declaration, 156. 

A Declaration in debt, for not per- 
formance of a Covenant to ſettle a co- 
pyhold Eſtate, being to be done upon 
requeſt, the requeſt made to the Exe- 
cutors, not ſhewing what Eſtate the 
Covenantor had in the Manor; whe- 
ther this Declaration be good or not, 
and the requeſt well made, 158,159. 

A Declaration in Debt, by the Cor- 
poration of Phyſicians, againſt a Doc- 
tor, for praftitng of Phyſick, being 
not Licenſed, nor a Doctor in any of 
the Univerſities in Exgland, brought 
in the name of the Preſident, and de- 
reddat ei, and to the Col- 
lege ſo much, whether this Deolara- 


tion 
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tion be good or not, 185, 186. 
A Declaration in Treſpaſs for an 
Aſſault and Battery, being with a 
(quod cum) whether good, or not ? 
and in what Actions, and upon what 
differences, ſuch a Declaration, with 
a quod cum,ſhall be good; and whether 
ſuch a quod cum, be any affirmative, 
or not, 214, 215. 
In what Caſes, a Dcclaration, ha- 
ving matter of ſubſtance in it, ſhall not 
be made bad, for defect in forme, by 
the Statute of 36 E. 3. cap. 15. 214. 
What ſhall be a good Declaration 
upon the Statute of 2 E. 6. ep. 13. 
for Tithes and what not, 228. 
By a Demurrer to a Replication, 
what matters are el. what not, 


jo 0 


Touching Joke Delegates, and 
their Power, whether they may grant 
Letters of adminiſtration or not; 2, 3, 4. 

In the of the Judges Dele- 
gates, Whether the King be repreſen- 
ted, 14. 
Whether the Court of Dilepates 
may pronounce ſentence o Excommu- 
nication, or not? and what their 
power is, 4. 

Decrees in Courts of Equity like 
the Laws of the Medes and Perfians, 

- , 197 and 215. 

A Rule to be obſerved in Demur- 


xers, to ſhew the cauſc of Demurrer, | 


267. 

What ſhall be ſaid to be a Depar- 
ture in pleading, and what not, 30, 
: 40, 249+ 

A demand of Rent, before any ad- 
vantage to be taken for non-payment, 
with the diffexence, where it is in the 
caſe of a common perſon, and where 
in the caſe of the King, 4. 
Debt againſt the Sheriff upon an 
eſcape, when it lieth, where not, the 
Sheriff takes one,; by an erromious 
proceſa, ſuffers him to eſcape, whether 
debt upon this lieth, or not, 6263.64: 

Debt for non:performarice - of a 

award touching a Battery; the one — 


ſcale a reltaſe the other to pay 106. 
which to precede, the releaſe, or the 


payment, 1175 118. 
Touching Conttruction to be made 


of deeds, and the marſhalling of the 
words, ut res magis valeat * pe- 


reat, 127. 
| Bebe upon a bond the Plainti f after 
recovery and | cancels the 


bond, the Judgement reverſed ; what 


remedy for the money, an upon ſale 
of Land, — 


Debt for Rent behind, broughet by 
reverſioner, | 233, 
234. 

A deviſe in Mort maine, good by 
cuſtorne, with the reaſon of it, 12 


189, 

what deed of gift ſhall be 100 — be 
fraudulent, and what not, with the 
_— a fraudulent deed of gift. 

226. 
* deviſe to à younger ſon, before 
21 years, to his Executors; the Son 
dies before 2 1 years, whether this be a 
preſent intereſt veſted in the Son, ot 
as an executory deviſe, reſting in con- 
tingency, 123, 124, 125, 126, 127, 
128, 129, 130, 131,132. 

An executory deviſe, 273. 

W hat ſhall be faid to be a Diſconti- 
nuance, and what not, and what (Wall 
be by the entre of the Wife, 
being tenant ſor life; after the death 
of the husband, who was tenant in 
tail, and made a feoſſment in Fee 
with warranty 3 and took back an 
eftate, to him and his Wite for their 
lives, the remainder to his two daugh- 
ters and their heirs 3 whether this 
feoffment do work a Diſcontmuance, 
or not, 29, 30, 31, & 32. 

Tenant in tail, bargains and ſells 
by deed inrolled, leavies a ſine to the 
barganet, with Proclamations, 5. years 
paſs, whether a Diſcontinuance, or 
not; with the differetice where the 
Fine is before the Tarolment, and 
where after, 33, 34. 

A man doth his land, and 
ſtill — — Pofſeſnon; whether 
this be a 5 w_— = 

Touching 
ving- of à record mb — by A 
Certiarari; whether the ſame may be 
ſe or not, 


158, 
Where 3 2 man ſhall have a Detinue, 
3293 and 
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and where an action upon the caſe, 
| 308, 309, 310. 
An Action of Detinue, and the na- 
ture of this Action, and who may ha ve 
it ; and what is in this to be recovered, 
| 308, 309. 
In Detinue, the ancient Court, ob- 
ſervable what it is, 312,313. 
Fouching deeds of gift, and diſpoſi- 
tion of Eſtates, to be done in a mans 
life time, with the obſervation of Sir 
Thomas Bromley, touching the ſame, 
315, 316. 
Touching Declarations, and certain- 
ty to be contained in them, ' quedam 
portio terre, An Ejefione firme, for a 
ridge of Land; a Detinue, De uno 
Cumulo. An Indictment De ano Cumulo 
tritici, whether theſe be good or not, 
or void for uncertainty, 317. 
An Action of Debt, for ani eſcape, 
brought againſt the Marſhal, where 
the ſame lieth, and whete not, 320, 
(FD TY 8 322 
where a Diſcharge is good by word 
of mouth, and where not, for to diſ- 
charge a Chirurgeon, ofa Cure by him 
— or of a Carpenter of a 
uilding, | „334 
Where a pleading ſhall be aid 5 be 
diſcontinued, and where not, 335, 


336. 


ny - 


N what caſes an Ejectione firme 
lieth, and in what not; whether by 
a Leſſee for years, for the ejectment of 
his Leſſee at will, and upon what poſ- 
ſeſſion, an Ejefione firme lieth, and 
whether upon a Poſſeſſion in Law, or 
not, | 217, 218. 
Touching matter of Election, upon 
a Leaſe made of Land, by demiſe and 
Deed, — all the Goo and under- 
woods, and all trees (excepting; 6. of 
the great trees.) in whom the cleQion 
here is, whether the Leſſee may cut, 
before the Leſſor have elected his 6. 
Trees, with the Difference, where the 
exception is of ſo many trees, to be cut 
down within a certain time, and where 
not; here the. Leſſor, and where the 


Leſſee ſhall have election, with the 
time of the Election, 5, 6, 7, 8, 9. 
Leſſee for years, doth requeſt the Leſ- 
ſor to make his Election, of the trees 
excepted ; and he refuſeth, whether by 
this his election be determined, or not, 
and whether the Leſſee may cut down, 
leaving the number excepted, 7,8 9. 
An Ejedlione firme brought for a 
houſe, and for the moiety of a Tene- 
ment, whether it lieth,or not, 28, 29. 
A Leſſor accepts rent of the Aſſignee 
of his Leſſee, whether by this, his 
Election of taking, the one, or the other 
for his Tenant, be determined, or not/ 
142, 143. 

Error to reverſe a Judgement given 

in a Court of Pypowders. Upon a 


Bond entred into long before, whether 
this be error, or not? 21, 22, 23. 


| a a *.. 24, 25. 
Error to reverſe. Judgement given 
for 3. one of them being dead tempore 
Juden, whether Error or not? 26. 
+ Error upon a Judgement in the C. 
B. in Treſpaſs and ejectment, in the 


{ firſt Declaration, no day of the eject- 


ment; but well in the Second, (being 
with a poſteas,) (S.) whether error, 
and how far the (peſtea) ſhall guide 
the ſame, 29. 
Error that the venire facias, was of 
one Pariſh, where it ought to be of 
two, whether error, 86, 87, 88, 89. 
+ Touching an Elegit, and the executi- 
on thereof, with the nature, force and 
effect of the ſame, with the manner of 
the Execution, if the one be void, 
whether he may have another; and 
the ſame being once well executed, 
whether he may have another. or not? 
975 98, 109, 110, 111% 

Touching the Execution upon an 
Elegit, Unica executio, how the ſame 
is to be intended, with ſatisfaction, 
and the manner of the entre of an Ele. 
git, of Record, and when the ſame is 
to be entred, 98, 109, 110,111. 
Etror upon a Judgement in Cove - 
nant, by an Aſſignee of a reverſion, for 
not aſſigning any breach after Attorn+ 
ment, and for aſſigning breaches, in 
things for which no Action did lie, 
and damages entire given; R 
theſe 


* 
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theſe. be good errors, 112, & 113, 
Error upon a Judgement, in a Writ 
of Partition, quod inſimul tenem, not 
ſnewing how, brought after the firſt 
judgment, and before the ſecond, whe- 
ther a good error, & well brought, 114. 
Error upon a Judgement in an ac- 
compt, whether it lies upon the firit 
Judgement, whether both Judgements 
to be reverſed upon a general Writ of 
Error, 119, 120. 
Error upon a Judgement in Debt, 
payment to be in Lincolut- Iun- Hal; 
the venire facia, from Holborn, whe- 
ther this trial be erroneous, 120. 
Errax to reverſe an Utlary, the Capias 
being contre Franciſcum, the Retorn, 
that Francis in Engliſh, Non eſt inven- 
tun; and the cxigent bears Teſte after 
the retorn, whether erroneous, or not; 
133, 

Error upon a Judgement in London, 

in an Action upon the caſe, a Capia- 
tur, where it ſhould have been quod 
fit in miſericordia; and becauſe the 
Bail was taken, without any Scire fa- 
cia againſt him, whether Error? 123. 
Error upon aJudgement in the C. B. 
in a Writ of Annuity, a Rent charge 
being granted, and a Writof Annuity 
brought. Counts of a Rent charge,and 
concludes by force whereof he was 
ſeiſed in his demeſne, as of Fee, as of 
Frechold; whether this be good, and 
whether he may have an Election, to 
have this as a Rent charge,or not, 138. 
Error upon a Judgement given at 
the Aſſiſes, in an Aſſiſe of Novel diſ- 
ſeiſin, the Jury appeared the firſt day, 
ready to be ſworn, the Defendant con- 
feſſed the ſeiſin, and diſſeiſin, the Plain» 
tiff prays his Judgement, ides con- 
fideratan eſt quod recuperent per viſum 
recognitorum, none of the Jury (worn, 
no ſuch Judgement, Plaintiff releaſed 
his coſts, becauſe not re s till 
they are (worn 3 Whether this be error 
or not; 159, 161 162, 


The Recognitors {worn at the Aſſi- 
ſes, the Judgement is deferred : before 
the day in Bank, all the Recognitors 
dic, whether this may be Aſſigned for 
161. 


error I 


Error in the Exchequer Chamber, to 
reverle a Judgement in B. R. in a Writ 
of Error upon a Judgement at the 
Aſſiſes, and affirmed in an AM. 
This Writ of Error not lying, a Writ 
of error brought in Parliament, what 
ſhall-be ſaid a ſufficient Writ of Error, 
to cauſe the Record to be brought into 
the Parliament with the manner of it, 

162 unto 176; 

In what Caſes a Writ of Error lieth 
in the Exchequer Chamber, and in 
what Actions, in what not; 162 

Upon a Writ of Error to reverſe a 
Judgement in B. R. in affirmance of a 
Judgement at the Aſſiſes, whether a 
Swperſedeas, to be granted, or not, 

162, 163. 

Error in B. R. to reverſe a Judge. 
ment given in B. R. in Ireland, a tran- 
ſeript of the Record to be onely remo- 
ved, with the reaſons of it, 162, 163; 

Error in Parliament, the which is 
diſſolved ; what becomes of the Writ 
of error, 163, 

Error in Parliament not to be rever- 
ſed, but by another Parliament, 164; 

In the bringing of a Writ of Error, 
what things are eſpecially to be ob- 
ſerved, 167, 

Error upon a Judgement in a For- 
medon; Error in the Utlary, the Writ 
being between ſuch and ſuch in quadam 
Loquels, not ſhewing in what Action 
Judgement was given, whether this 
be error or not, 202, 

Aſter a recovery, and Judgement 
againſt one, he fowes the land, and 
brings a Writ of Error, Judgement 


| affirmed, whether upon a motion he 


may have the Corn ſowed by him, or 
nor, 213. 
Error upon a Judgement in a Forme- 
don, brought i Croft, and of other 
Cloſes parcels; whether to be reverſed 
quoad, the Croft, or for all) 214; 
Where a Writ of Error ſhall abate, 
and where not, 213,224. 
Where a Writ of Error ſhall be de 
Recordo, quod coram vobis refidet, and 
where not, 223» 
A Writ of Error in Parliament, the 
ſame diffolyed ; whether Execution 5 
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be granted; and upon what cauſes 
' Parliaments have been diffolved, 
237. 

Error, for that the Boud was ſexi- 
gints for ſexagints, whether this be 
Error or not, 241. 
Error for that the Judgement was 
given againſt a dead man, 241,242. 
What may be aſſigned for Error, 
and what not, 241,242,243,244- 
Error upon a Judgement given in 
Abington Court, not ſhewing how the 
Court was held, whether by Cuſtome 
or by Letters Patents, 243, 244- 
Error upon a Judgement given in a 
Formedon in Diſcender, upon default, 
244, 245, 246. 


Error for want of a Warrant of 


Attorney, the Chriſtian name of the 
Attorney omitted, 244, 245, 246. 
And who ſhall have a Writ of 'Er- 
ror, and who not, 244, 245, 246. 
Error to reverſe an erronious Reco- 
very, after a Fine with Proclamations, 
and five years paſt, 245, 246. 
Error, for that a general cuſtome of 
the Land ſor Priſage, being the Law 
of the Land, was tried by a Jury, 
where it ought to be tried by the 
Judges, whether this be error or not, 
| 250. 

Error upon a Judgment given a- 
gainſt a Hundred for a Robbery, being 
found culpable, quad captionem, & 
ſpoliationem, whether this be error 
or not, 255. 
A Priſoner in Execution in the Mar- 
ſhalfie, is by the Marſhall removed 
into the Rules, whether this be eſcape 
or not, 58, 59. 
Where one is to name himſelf Exe - 
cutor, and where not, 66, 67. 
The Debtee takes the Bail in Execu- 
tion, how far this is a diſcharge to the 
principal, whether he may aſterwards 
reſort to the principal or not; and 
whether the Election he had at the 
firſt, be by this loſt, or not, 68,69. 
How far an executor ſhall be char- 
ged by his aſſumpfit, upon a genera] 
indebitatus of the Teſtator 3 and how 
far an executor upon his promiſe ſhall 
be liable to a Debt, which otherwiſe 
by Law he was not to pay, 91,92, 


Error upon a Judgement in a Re- 
diſſeiſin; om —.—— in the Coun- 
ty, one being ſick, the other execu- 
ted the ſame alone, whether error, the 
Statute of Merton, cap. 3. being Coro- 
natoribus, 93. 

One being in execution for Debt, 
gets an Audita querels in the Chan- 
cery, obtains an Injunction and a Su- 
perſedeas, and by order in Chancery, 
is Bailed and ſet at large, whether this 
be an eſcape, the debt paid, 120. 

Leſſee for years aſſigns over his 
term, excepting the , Trees, whether 
a good exception or not, 6, 7, 8, 9. 

A Writ of Error by a Feoffee to re- 
verſe an execution, whether good or 
not, 14. 

Touching Eſtoppels and Concluſi- 
ons, and eſtates gained thereby, how 
far they do bar and bind the eſtate, 

40 : 43, 44, 45, 46. 

The Sheriff takes one by an erro- 
nious- Proceſs, ſuffers him to eſcape, 
whether he be chargeable for this E- 
(cape or not, and what ſhall be ſaid to 
be an eſcape, what not, 62,63, 64,65. 

Where one ſhall have an Eſtate by 
implication, and where not, 127. 

The Marſhal ſuffers his Priſoners to 
go abroad with a Keeper, not having 
any Warrant for the ſame, whether 
this be an eſcape or not, 138. 

One taken in Execution to be in 
ſalva & ard Cuſtodia, 191. 

Execution done by the Sheriff upon 
an Habere facia poſſeſſionem, after a 
Writ of Error brought, and a Super- 
ſedea ſhewed to him, 194. 

Where the Sheriff ſhall be anſwer- 
able for an Eſcape, and where not; the 
firſt Proteſs being by a wrong name, 
but taken by the Sheriff by his right 
name, and ſuffered to Eſcape z whe- 
ther the Sheriff be liable to in Action 
for this eſcape, or not, 256. 

Execution not to be ſtayed upon 
granting a Habeas corpur, 268, 

Error to reverſe a Judgement in 2 
Writ of Annuity, for that the Jury 
gave no damages, but the Plaintiff, be- 
tore Judgement releaſed his damages; 
whether this Judgement be erroneous, 


279, 280. 
Touch- 
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"Touching the expoſition and con- 


Where for an eſcape an of | of, as to the doing of Execution, 
Debt lieth, and. where not, but an «db 307%, 08, 
Action upon the Caſe for the eſcape | The difference between -preceprumt 


againſt the Marſhal, * 320,321,322. 
- The Husband and wit abs in 
execution in Norwich, the Wife ne- 
moved by a Habem Corpus in B. R. 
and being in Cuſtody of the. Marſhal, 
eſcapes ; whether an Action oſ Debt, 
or an Action upon the Caſe lieth for 
this eſcape, 32093219322, 


Touching Eerlt, and the antiquity | 


of them, „ 330. 


F 
0 | * , 1 
* difference between Felony and 
ſuſpicion of Felony 3 Felony is 


Felony in every County, 264. 
A Fine levycd by iſſue in tail im the | 


life of his Mother, the Mother dies, 
whether the, Conuſee ſhall have this 
or not, and whether the eſtate be ex- 
tinct or barred by the Fine, or not, 


46,47- 

What ſhall be ſaid to be a forfeiture 
of an Office, in a Marſhal or other 
Officer, and what not; what eſcapes 
ſhall be a forfiture of his Office, and 
what not; and where ſuch eſcapes 
being the cauſe of the forfeiture are to 
be examined, and where not, 58, 59. 
Whether a Formedon lieth of a 
Croft, or not 214. 
Touching Fraud, and what ſhall be 

a fraudulent Deed of Gift, and what 
not, with the Badges of Fraud, and 
what ſhall be faid to be a fraudulent 
conveyance, and what not, 218, 
Secrecy a Badge, but no concluding 
proof of Fraud, | 218. 
Touching: a Foreign n 
268. 

Touching a Free hold, limited to 
operate in futuro, whether this be 
good or not, 273, 274, 275. 


Law gives her for her impotency. 


A Foreſt, the Incidents thereunto, 
who may have a Foreſt, and in what 


manner; with the difference between 


a Foreſt and a Chaſe, 295, 296, 
C0 6 297, 298. 
A Fieri faciau, and the parts there- 


de fieri Yatias, & brev ile fievi ſocia, 


ii if «ith "S - I 44 
Fines levyed of Lands, what Lands 
ſhall pa by them, and what not, and 
2 the Fine ſhall relate unto the 
Argai g, "A? 218, 19. 
Aue a Nient comprize in a Fine 
may bi aljedged, and where not, 319. 
A Fine taken by Commiſſioners, of 
an Infant,.wanting but nine Weeks of 
his age, which by InſpeRion they 
could not petceive, upon due prot, 
N. he wanted ſo much of his age, the 
ine a 320. 

A fene Covert, and the favour the 


322. 


6 


75 


1 > LET Rp: \ 

F the word _— in — and 
Bargains, and the conſtruction 
thereof, | Its 7,8, 9. 
A man in right of his, as Exccutrix, 
having a Leaſe of Tithes, grants to- 
tum jur, titulum & zutereſſe ſus de 
& in decintis prædidis whether the 
Leaſe doth paſs, and what ſhall paſs 
by ſuch words, or by the Grant of 
Omnia bona ſus, 65, 66, 67. 
A man poſſeſſed of a! Leaſe for 
years, and of divers other-Chattels, 
grants, all his Goods and- Chattels, 
Reals, and Perſonals, temaining and 
being about his capital Meſſuage, or 
elſewhere, within the Realm of Exg- 
land, whether theſe words will paſs 

the Leaſe for years he had, or not, 
A Grant of a Foreſt by the King, 
218, 


what paſſeth by it; 
297. 


Om 


296. | 


— 


— — 


ParT II. 


H 


NE in execution for debt re- 
moves hienſelf by a Habeas Cor- 
pw into the rety, and ſo com- 
mitted to the Fleet, and what fol- 
lo wed. and N 
A Habegs cop, and the return 
the ſame, without the expreſſing of 
avy cauſe of the commitment; he 
ther or not, A 6 80 
\ Touching the 
corpus, and the 
oftentimes thereby, 
Hebendums from a day to come of 
a afrechold, whether good or 


A cuſtome to pay Herjots, 
ther good or not, 196 

A Haben corpm, for one commit- 
ted by the High Commiſhon Court, 
for not giving Alemony to his wife, 
and touching the power of the High 
Commiſſion Court by the Statute of 
2H. 4. e. 15. to them given, 300, 301. 

What ſhall be ſaid to be Herehe, 

Whether the High Comm 

Court may fine, and impriſon one 
not giving of Alemony to his wife, 


e 
; 4 | 69, JOT. 
to them, . e to 
A Habe corpus, for one commit- 
ted to the Fleet, by the Court of Chan- 
don a Bill, there by the Defen- 
dant, after a verdiQ, and judgment 
Commu Seny agate, For. 
44M tHe) Ws 


10 Oz, 
Hammond's 007 ls, N. 
Smith's Hobeas ch, 342. 
Reve's Haba epos, 344 345. 


, 


. 
* 1 
* 


Here matter of Indictment is 
iſſuable, and where not, 
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dad Bar Po . 84, 85. 
An Indictment ſor ſtopping, of 
watet, quod quedam pars aque; was 
ſtopped, whether this be good or not, 
and were to 2 port terre 4. 
qu cooperts, or magnam partem aqmæ, 
on pins Gord — 
water, whether good or not, 119. 

An ladictment upon the Statute of 


S H. 6. cap. 9. touching forceablc 


Entries, quad locw in quo ad tune 
& ad hes exile be mm renemen- 
tum of him in reverſion quod extra 
tener: whether this be good or not, 
cuſtornaty tenants not ſaying ſecundum 
conſurtndinem manerii, whether good 
or not, 121. 
How long after the offence of the 
Impriſonment to be, whether preſent- 
ly or not, or with what time after, 
| . 1399 140. 
Touching the time arid manner of 
Impriſonment, when, how long, 
where, and In what manner the ſame 
|. 3 WR. 139. 
| nu er to*be according to 
the quality of the offence, ſecundum 
magnuudinem, & qualitatem delitli, 


= 


| 130. 
Impriſonment juſtified by a Mie. 
nuns for cauſe upon 9 return of 

2 ' corpus, quia ſe male geſſit. 
for uſing of undecent ſpeeches f. 2 
in his hall ; and with a ſpit inſaltum 
Reit, & com fuit eum vulucrare, 
whether a good Juſtification, this be- 
Ing in June, and the Impriſonment, 
in Azguſt then following, whether 
good or not, 


N 
3 r 2,5 37. 
Whether 2 common Infor al 
give uy to anſwer caſts, if the 

tter paſs againſt him,or not, 18. 

Whether an . wave his 
Demurrer to a Declaration againſt 
him, with the di ce where it is, 


in the ſame term, and where in an 
other 
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other . term, 
Where an Infant ſhall be liable to 
pay rent reſerved upon a leaſe made 
to him, and where not, 
Indi&ments and proceedings againſt 
offenders, with the reaſon why exa- 
mination of witneſſes upon oath, to 
be had againſt them, and not ſo for 
them, and to have counſel aſt 
them, nor for them, and being found 
guilty to be impriſoned without hail, 
and the good behaviour, 137. 
Whether an Infant may bind him- 
ſelf an Apprentice, or not, 192. 
An lojunction in Chancery, aſter 
a verdict, upon a Bill preferred to 
fiay judgement and execution. Judge- 
ment granted this notwithſtandiog, 
194 
Againſt an Infant, a common reco- 
very, is as a common aſſurance, not to 
hurt him, 235. 
An Iudictment for 2 forcible entre, 
af manu forti, & contra coronam, 
& pacem regis but hath theſe words, 
fortitudine, ' & potent ia magna, whe- 
ther good or not, 258. 
An Indictment upon the Statute of 
31 Elix. cap. 7. for building of a Cot- 
tage pro baba atione, not ſhewing that 
any one did dwell in it, whether good 
ornot, 264. 
Touching an Infant in venter ſa 
mere, hat account the Law hath of 
ſuch a one, and whether à limitation 
to ſuch an Infant, be good, or not, 


272, 273, 274 
Who ſhall be ſaid to bean Ingroſſer, 
and who not, 2449. 


Touctiing joyning in actions, by 
the husband and wite, and whether 
for intetruption lu a common, which 
he hath in che right of his wife, an 
acting upon che caſe yay be by him 
brought in his own name, without 
ning of his wie, or not, 14. 

What ſhall be ſaid to be a good 
iar and what not, where the facher 
doth promiſe, upon payment of - © 
anch money by his ſon, to ſuffer his 
land 26 Sifoend upon him, in an action 
— — whether nen per miſit 

— ee, or not, 18, 


a geod flue may be joy- 


69, 


69. ned on a (ſcitices) where judgement 


given againſt three, error that one of 
them was dead, tempore judicii, the 
other, that he was in life, tempore ju- 
dicii, (ſcilicet) ſuch a day (C.) 18. 
Angeft, whether a good iſſue, or 
not, 26, 2. 
Whether a Plaintiff, releafing of 
entire dammages given him by ver- 
dict, being not well given, ſhall have 
his judgement for the relt, 28, 29. 
Judgements given not to be — 
but by error or Attaint, 
Touching Judges, and the = 4 
ſolemn arguments, made by them, 
203. 
A Judgement exroneous in a For- 
medon brought of a Croft, and of 
other cloſes, whether to be reverſed 
quoad, the Croft, or for all, 214« 
Judgements given, not to be rever- 
(ed, but by a writ of error, or Attaint, 
with the difference between Judge- 
ments at the Common Law, and De- 
crees in Court of Equity 197, & 215. 
Where husband and wife are to 
joyn in an action, and where not, 
233, 234. 
Jadgement in debt upon a un qt 
| fallum, how to be entred, 230. 
Where Judgement hall be given 
for the Plaintiff, and where not, upon 
bad pleading, where che Declaration, 
and Avowey good, the bar, and Re- 
plication bad, 249. 
The Mayor in a Quant of Pypowder 
having power by Charter to call two 
Citizens to him for his aſſiſtance, 
whether they being thus called ſhall 
be Judges with him, or not, as if the 
Lord Chancellor having power to call 
to him the two Chief Jultices, whe- 
cher they are Judges with him or not, 
24, 25- 
Where Juſtification ſhall be good, 
and where not 5 with the difference, 
where the ſame is grounded upon a 
Statute, and where it is by reaſon of a 
Statute, as to the manner of pleading, 
che Statute, 48, 49, 50, 51. 
A Jufttfication in erefpals, that 
purſued his dogs after a Badger, carth- 
ed him in the FleintiS 


| 


1 


digged 
him out, and killed him, whether a 
A a3 


good 
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A Juſtification in a falſe Impriſon- 
ment by the husband, for his wives 
Impriſonment, where ſhe had a judge- 
ment, as a feme ſole, this reverſed by 
error, a capia againſt her as ſole be- 
fore taken, takes a husband, whether 
a good juſtification, 230, 81. 

Commoners juſtifie, hunting of 
Coneys in the warren, with Ferrets, 
digging down the borrows, and fil- 
ling up the holes, for preſervation of | 


mon, whether a good jultification or 
not, 115, 116, 117. 
| Whether a Commoner may juſtiſie 
I the killing of Conies in a free warren, 
or not, 117. 

Whether a Juſtification, for cha- 
ſing, and digging down Conie-bor- 
rows, in the warren be not a confeſſi - 
on, that he had a warren, 117. 

Where a Juſtification, to hold plea 
by preſcription in the Court ot Mar- 
ſhalſie, in treſpaſs upon an arreſt to 
appear there, ſhall be good, and 
where not, 36, 37. 

How the Judgement is to be upon 
a confeſſion in an Aſſize, whether to 
be, quod recuperet per viſum Jurato- 
rum, or not, whether the Jury is to 
be taken, to enquire of the damages, 
or not, and what judgement is to be 
given if the party releaſe his damages 


160, 161. 
Ireland to be governed by the Laws 
of England, and how, 163. 


Whether a man attainted of felony, 
and pardoned, may be ſworn of a 
jury, or not, 144. 

Where the King's Court ſhall be 
ouſted of Juriſdiction, and where not, 
where in a writ of couſenage, a Caſtle 

in Wales was demanded, where the 
King's writ did not run, 157. 

A Juſtification in a; trover, by a 
Belman, for taking of ſuch a quantity 
of. Corn, by cuſtome, whether good 
or not: with the officeof the Belman, 

201, 202, 203, 


[| #6 


ood Juſtification, or not, and what | deputy to Sir Thomas Waller Chief 


Faltification ſhall be good, what not, butler to the King for priſage due by 
60, 61, 62. | cultome;whether good or not, 250; 


Touching a Juſtice ſeat, and a Jus 
ſtice in Eyre, by: whom to be made, 
A Y 295, 296, 297. 298. 
. Touching Jura Regalia & magnalia 
corone, 295, 296, 297, 298. 
Where Judgement is to be given 
for the King, upon a title appearing 
to the Court, 296, 297, 298. 
Whether a Judgement may be gi- 
ven for the King, after a non proſe en- 
tred by the King's Attorney. general 


their cattel, and enjoying their com- for the King, 295, 288. 


An Indictment for a Premunire, 
upon the Statute of 27 E. 3. cap. 1. 
againſt one in the Commiſſion of 

wers, for committing one without, 

il, becauſe he would not releaſe a 
Judgement, ' 299, 300. 
What is proper for the Jury to en- 
quire of, and what for the Judges to 
determine ol,. 314. 

An Information upon the Statute 
of 5 E. 6. cap. 14. for Ingroffing of 
Corn, by the word cumulus ) whether 
this be good; or void for uncertainty, 


| | 17. 

How far the Lands of Infants — by 
the Law preſerved during their mino- 
rities, 320. 
An Information upon the Statute 
of 23 Elix. cap. 1. of Recuſaney, and 
where the party after judgement con- 
forms himſelf, in what manner he is 
to be aided upon the Statute of 1 Fac. 
cap. g. 324, 325. 
What ſhall be ſaid to be a good ju- 
ſtification in an aſſault and Impriſon- 
ment, and what not, 336, 327,328. 
What ſhall be ſaid to be a good ju- 
ſtification, and what not, in an action 
for. a falſe Impriſonment brought a- 
gainſt one of the Sheriffs of London, 
328, 329, 330, 331. 

Touching Impriſonment, and 
where a man is to be Impriſoned, 
where not, and by whom, 328, 329. 


2330. 
Where an IndiQment ſhall be. voii 
for uncertaint, 328, 3293330. 


A Juſtification in treſpaſs for taking 
of wines: that he took the ſane as 


Where an Impriſonment may be 
for breach of the peace, and where 
not 
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not, and for how long time, 329, 
TEE 330. 

A Juſtification of an aſſault, Impri- 
foament by force of a Warrant from 
the Lord Mayor of London, where the 
fame {hall be good, and where not, 
4: 335, 335. 
Touching Innovations, and the 
danger of them, 338. 
How Juſtices of the Peace are to 
demean themſelves 
of 18 Elix. 7.8. Touching Baſtard 
Children, and of 43 Elin e. 2. touch- 
itg proyviſion to be made for the poor, 
341,3424343,348,349,355- and how 
upon 43 Llir. cap. 2. fob. 344, 345», 
346, 347, 348, 359, 351, 352, 353, 


35% 356, 357, 358. 
Whether one Juſtice of the Peace, 

by his warrant may commit one upon 
the Statute of 18 Elix. cap. 3. f. 343. 
Whether the Juſtices of Peace, at their 
Quarter Seffions, or Juſtices of Aﬀize 
may meddle with Baſtard Children, 


upori the Stat. of 18 Eliz. e, 3. with- 
out an Appeal to them, 343; 344- 


K 


He King, as ſupreme Ordi 
T what 2 do, 2 
what not, 
Whether the King may take ad van- 
tage for non-payment of his rent, 
without any demand made, 4. 


L 


Leaſe of a Manor, with all 
Wodds, and Under-woods, and 

all trees (ex -fix of the 
Trees,) with free liberty to fell and 
cut down, at any time during the 
Terme, with a Covenant at the end of 
the Terme to leave Wood on the Land 
worth 10. J. whether the Leſſee hath 
an abſolute intereſt in the Trees, or 
onely as a Leflce, 5, 7, N. 
Touching the conſtruction of theſe 
words in a Leaſe of demiſi dedi, and 


—— 


to Farme, let. Sy 7 
Leſſee for years Aﬀgnes his Leaſe 


upon the Statutes | oper 


3, 4. | ding 


excepting the Trees, whether a good 
exc or not, F 6, 7, 8, 9. 
The Leffor doth bargain and ſell to 
his —_ a — Land, to be 
cut down the Terme, beſore 
ſeverance, the Leſſee ſurreriders, whe- 
ther he may cut them down after- 
wards, or not, p 7G 
Liberty given to a Leſſee to take the 
Tiles and Lead of the houſe, quid 
8 


ator, K ; 
Leſſee for years makes a Leaſe at 
will. Leſſee at will, becomes an Oc- 
capant, what is become of the Leaſe 
for years, 11, 12, 13. 
Leſſee for other lives, makes a Leaſe 
for years, the remainder ſor years, 
Leſſee for years becomes an Occupant, 
what is become of his Leaſe for years ? 
12. 
— what caſcs — for years, and 
a Frechold may together, fimul 
& ſemel, without drowning, * 
A Leaſe made by Husbands and 
wives, for trial of a Title, executed by 
Letter of Attorney, thEleaſe, and letter 
of Atturney, ſealed by the husband 
alone, whether good, or not, 3. 
The City of London called cor regui, 

| I 
T Laden, end thr Cultend 
of London, tor — of Trades, accor- 
to the Stat. of 5 Elia. cap. 4. and 
whether by the Cuſtome ot Londen, 
free of one Trade be free of all; he- 
ther the City of Londow be the 
reſtraint of 5 Elie. Or not, 186, 287. 
Lands in London de viiuble by Cu- 
ftome in Mortmarxe, with the reaſon 


thereof, 187, 189. 
The Cuftorns and Liberties ef Lox- 
don confirmed, 157, 18% 


London, a famous City, called Ca- 
mers Regis, and the Treuſure oſ the 
Kingdom, 4 A844 488. 

How many ways a man my be a 
Freeman of London, 185 1905 193. 

Laws called Libertatis, quia libero: 
facit, 191. 

Whether a Citizen and Freeman of 
London may by their Cuſtome take 
Apprentices out of London, bt not, and 
for what terme, ror, 498,195 

Touching the Law of the Land, 

Aa 2 where 
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where a gl Cuſtome ſhall be ſaid 


to be the Law of the Land, and where 
not. | 11 250. 
Touching the determination of a 
Leaſe for years, which may as well de- 
termine as hegin by contract, 290. 
A Leaſe fbr a Life made by a Corpo- 
ration, habendum, from the day of the 
date, with a letter of Attorney, to make 
Livery, ſecundum formam Charte, who 
makes liyery the next day whether 
this-livery be good or not, and what 
ſhall be ſaid a good Livery, and due 
execution of the Power by an Attor- 
ney, and what not, 302, 303, 304, 
| 3055 306. 


A Livery not to operate in futuro, 


303, 304, 305, 306. 
Where a Livery of ſeiſin made by an 
Attorney, ſhall be good, and where 
K 303, 304, 305, 306. 
Touching the Power and Authority of 
the Sheriff of London, 328,329, 330. 


M 


128 the Priſon of the Mar- 
I Halſie, and whether the new 
Rule, be a part of the Priſon, and 
how far the fame ſhall be taken 7 be, 
| 58, 59. 
+ Touching the Priſon of the Mar- 
ſhalfie, and the regulating of Priſoners 
there, and reſtraining of them from 
having of too much liberty, but to be 
kept in ſalva & aria Cuſtodia, that 
they may pay their Debts; and what 
allowance is to be given to the _ 
138. 

Touching the Metrapolitan, and his 
Power, what the ſame is, 35 4 
A Miſnoſmer of a Corporation, what 
ſhall be ſo, and what not, 233, 302, 303. 


A miſtryal, by the miſawarding of 


the 'venire facia, where it ſhall be ſo, 
and where not, 331, 332. 


% 


x 


* 
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| Here the Appellant, upon the 

f ayer of the Appellee, ſhall 
be Non. ſuited, and where not being 
both at the Bar, and the Appellee de- 


manding Oyer of the Writ, and of the 
return, and no Writ returned by the 
Sheriff, whether this be a groakd' for 
a Non- „„ | 190. 
Where Notice is to be given before 
an Action brought, and where not, 
5 134, 135, 143. 

- Leſſee, rendring * and RARE by 
Covenant to repair, aſſigns over his 
Eſtate; what notice is here to be gi- 
ven by the Leſſee, to the Leſſor; with 
the reaſon why notice is to be given, 
and what ſnall be a ſufficient notice to 
the Leſſor, or taken by him, by his 
acceptance of rent of the Aſſignee, or 
otherwiſe, 24d fol. 142, 143. 
A man js bound to pay money to 
J. S. upon his marriage day, whether 
he is to give notice of his marriage day, 
or not, and where notice is to be given, 
and where not., 254, 255. 
Touching the Niſi pris day, and 
the day in Bank, and the relation be- 
tween them, and where death hap- 
pens in the interim, 141,142. 
Touching the conſtruction of the 
word, Nuper, 258. 


0 


AN Eſtate by Occupancy,and who 
ſhall be faid to be an occupant 
by conſtruction of Law, and where 
the eſtate of an occupant ſhall be fub- 
ject to a leaſe for years, 11, 12, 13. 

Leſſee for years is ouſted, his Leſſor 
for other lives dies, whether the Diſ- 
ſeiſor ſhall be an occupant, 12. 

The Officers of a Court, for any for- 
feiture or miſdemeanor in their places, 
to be queſtioned and examined touch- 
ing the ſame, by the Judges of the ſame 
Court, aud not eMewhere, 58, 59. 

Two do bind themſelves, or any of 
them, their heirs, executors, or ei- 
ther of their heirs, whether this bond 
be joynt, and ſeveral, or onely joynt, 
and where a bond ſhall be ſaid to be 
joynt, and ſeveral, and where not, at 


| the election of the obligee, 70, 71. 


The oath of Allegiance, and the ta- 
king of the ſame, by divers Recuſanti, 
at the Bar, what this Oath is, who to 
take it, and who may pive it, 155. 

Whe- 
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Whether an Occupant ſhall be pu- 
niſhed: for waſt, or not, 20%, 208. 
Where an Interlineation, or raſure 
in an Obligation, after ſealing and 
delivery thereof, ſhall make che ſame 
void, and where not, with the dif- 
ference where it is in a place that is 
material, and where not, 247, 24 
The Ordinary and his power 
calling Executors to an account, and 
to ſee the Will of the dead petſor- 
med; and where a Gift or other mat · 
ter ſhall be there tryed, and where 
not, | 314 x5, 316. 
Whether an Officer of the: City of 
London, ſhall be ſaid to be an Officer 
of the King, to whom a Warrant thay 
be directed, ©3354 336. 
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"Hat ſhall be faid to be lock 
or not parcel of a- Manor, 
198, 199. 
Touching parliaments and the man- 
ner of Parliaments in ancient times, 
and now 3 with the manner of their 
ſitting, and the dividing of the Hou- 
les, ' £73. 

What ſhall be ſaid to be a good Par- 
liament, and what not; with the 
manner of their Entries, 187 188. 

What ſhall be ſaid to be a Parlia- 
ment, and what not, 235; 237. 

The different pleading of a diſcent 
from one King to another, and where 
it is in caſe of a common perſon, 

I b. 

The Father by promiſe, being to 
ſuffer his Land to diſcend to his Son 
upon payment of money, which be- 
ing paid, the Son in an Action againſt 
the Father, Declares non permiſit, 
his Land to diſcend, — Ke 1 
good pleading, or not, 

A Condition of a Bond to fave the 
Plaintift harmleſs from payment of 
Legacies, for breach declares,” that 
there was a Suit in Chancery againſt 
him for a Legacy, not ſhewing any 
Legacy given, nor where the Chan- 
cery was, whether this pleading be 


' 
* * 


good or not, 
The manner of pleading 2 reo 


ment to uſes, 32. 
The manner of pleading Eſtates in 

Husband and Wite, 32. 
A Covenant for not making a Leaſe, 


ſhe ws; qu nibit babuit unde, the o- 
ther pleads qued habuit, Iſve upon 
this, and a verdict for the Phintiff, 
whether the Plea be good, ornot, or 
made good by the verdict, 41; 
"Touching the pleading of the Sta- 
tute of 1 Marie, cap. 3, by = 
Juftification of Impriſonment 
diſturbing Preachers, how bw in 


pleading to recite the Statute, 475 
48, 49, 50» 51, 32, 53, 54 
How to plead a fu cient diſe 
that the Court may judge of it, 48. 


A Plea in bar good to a common 
intent, without ſhewing how licẽnſed, 
45, 48, 50, 51, 52. 


Nr 
Plea, and where not; and where 
22 


Non Cl fedlum is to be pleaded, 
5 
Where in pleading a Life ſhall be 
ſaid to be in being, without any eſpe- 
cial averment.. 67. 
* Infancy pleaded” by c one to 2 7 2 
Tire, being of 63 Fears of A 
whether for this an Attachment to 
granted, 67: 
ig” Treſpaſs ja a Warten, the dif- 
ference where Non eulp. js pleaded ind 
where the Defendant doth juttifie, 48 
to the proving of a Warren, and con- 
feſſion of the fame, 117. 
In a Trover and Converſion for 
Corn, the Defendant pleads in bar, 
entitles himſelf by a Trover in Eon- 
don, but doth not anſwer the Plain- 
riffs property by , Travers whether 
this Plea be good 134 13 5: 
In debt for 2 "the Bes 
Pleads that the Plaintiff . 22 
of the Land ſowen with Corn, and 
before ſeverance, fold the fame to the 
Defendant, and' then became Parſon 
there; whether this be a good Plea, 
or not, without ſhewing any place 
where the Grant was made, and whe- 


ther he ſhall have Tithes contrary to 


183, 184, 185. 


his Grant, 15 
e 


* 
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The Common Law of the Leads 
be pleaded as a Cuftome, 186, 187. 
Touching the pleading of an AQ of 
Parliament, with the manner of it, 
and when the ſame ſhall be to be 


miſpleaded, 187, 188. 
Where a Licenſe is to be pleaded as 
2 Leaſe, 187. 


Where in debt for Corn fold, Non 
indebitatus ſhall be a good Plea, where 
not, | 193. 
An Action upon the Caſe for — x 

ing of a Mill, how to be pleaded, 
| 155, 196. 

where a Plea ſhall amount to the ge- 
neral Iſſue, where not, 201,202,203. 

Where a pleading with a quod cum, 
and with a licet, ſhall be good, and 
where not, 214, 215, 

In pleading, how a Counſellor, an 
Attorney, and a Solicitor is to be cal- 
led, > 230. 

A Releaſe pleaded in bar to a Scire 
faciar,whether good, or not, 231,232. 

What matters are pleadable between 
the day of the Nifi prius, and the day 
in Bank, | 241, 242. 

What pleas a Conuſee of à Fine 
may plead in Bar of a Writ of Error, 
to reverſe a Judgement in a Formedon 
in Diſcender, the Fine _ levyed by 
the Father, who is to plead this, 244. 

2453 246. 

Where in pleading the Declaration 

is „the bar and Replication bad, 


W the Plaintiff to have Judge-' 


ment or not, upon this Declaration, 

| 94, and 249+ 

Where the eonclufion of a plea, with 

a per quod, ſhall be good, and where 
not 


; 245. 
In pleading, what ſhall be ſaid to 
be a departure, what not 249. 
The Bail to a Scire facia, pleads 
the Attainder and 28 of =o 
rincipal, for Burglary, whether this 
lea be good for their diſcharge, or 


not, 257. 

In Debt upon a Bond, the Deſen- 
dant pleads, that it was for perform - 
ance of Covenants in Indentures, and 
doth not plead bie in Curie prolas. 
whether this plea be good, or not, 


259, 260. 
# 


The Defendant being to pay money 
for Childrens portions, when they 
married or came to their full age of 
21 years, pleads, that he paid the ſame, 
cam & quam cito, they came to their 
age, not ſhewing how, whether this 
plea be good, or not, 266, 267. 
. Touching powers reſerved upon 


ſettlements, to make Leaſes for years, 


or three Lives, and the conſtruction 
of them; 2816, 217, 
The Defendant pleads to 'a Bail 
bond, god libere & abſolute exonera- 
vit, à predifio hallio, not ſhewing how, 
whether this plea be good or not, 
* 270, 

What preſcriptions for common of 
Paſture in alieno ſolo ſhall be good,and 
what not, 87, 88, 89, 
Whether an Aſſignee of a Com- 
moner may preſcribe to have com- 
mon, and whether one may preſcribe 
to have the ſole paſturage, in an gthers 
freehold, after his Corn cut, and in 
what things, and in what manner a 
man may- preſcribe, and in what not 
87, 88, 89. 

Whether the Inhabitancs of a ville, 
may preſcribe to have common, or 
not, C 87. 
A Preſcription,” to have totam pa- 
Haram, in aliens ſolo, (except ſuch to 
have common) whether this preſcrip- 
tion with ſuch an exception be good, 
or not, and where the exception ſhall 
be parcel of the preſcription, and 
where not, 87, 88, 89. with the dif- 
ference between paſture and common, 
and where one may have paſture, and 
another common there, 88, 89. 
Whether a man may preſcribe in a 
cuſtome, per 'totam Angliam or not, 
187, 

A preſcription for diſcharge 2 
Tythes, how to be conlirued, 231, 


| 249. 
Where a preſcription ſhall be — 
againſt an Inhabitant, for matter of 
diſcharge, or for matter of charge, 
and where not, 195, 196. 
A preſcription, to have a common 
Ferry, and fo much to have for every 
footman, and fo much for a horſe- 
man 
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man, whether 'this be good or not, 
196, 

The conſtruction of a Poſtes, in a 
Declaration, upon an Ejectment, 
and how far, the ſame ſhall guide all, 


77 = 
As touching the Privilege of the 
Court of Exchequer, for an accoun- 
tant, and in what manner the ſame is 
to be allowed of, . 36 
Where Privilege is to be allowed 
to the Stannery Court, and, Cinque 
Ports, and where not, and how to 
be allowed, 122, 123. 
Touching the Privilege of Attor- 
neys in their ſeveral courts, 207, 208. 
As touching Priſage, what the ſame 
is, how due, and in what manner to be 
taken for the King, and by whom,and 
who are to pay Priſage, and who not, 
250, 251, 252, 253, 254. 

What ſhall be ſaid to be a 
proof, to prove uncertainty of Fines, 
to be taken by the Lord, upon admit- 
tances of Copyholders, and what not, 
| 32, 33. 
What ſhall be ſaid to be a good 
proof, of a Denizen, and what not, 
and how a Denizen is to be made, 
| : 33» 34. 
What Proceſs ſhall go into Wales, 
and what not, $4, 55+ 
Whether the Rules, in the Mar- 
ſhalſie, be part of the Priſon, or not, 
58, 59. 
Touching Priſoners, ſub cuſtodis 
mare ſcalli, how __ are tO be reſtrained 
from going abroad, 138. 
Privilegium expounded to be, quaſi 
privata lex, s 189. 
Whether a Prohibition lieth upon 
this ſuggeſtion, on the Statute of 
23 H. 8. cap. g. for being cited'out'of 
the Dioceſe, __ 
Whether a Prohibition lieth upon 
a Libel againſt an Inn-keper for tithe 
of the profits of his Kitchin, Stable, 
and wine-cellar, or for the gain made 
by intereſt money, 141. 
Whether a Prohibition lieth to the 
Court of Requeſts, after a Decree, ha- 
ving erred therein in point of equity, 
142, 143» 
Whether a Prohibition licth, to the 


Con ſiſtory Court touching a ſeat in 
the Church, after a ſentence there, 
and an Appeal to the Arches, and to 
whom the diſpoſing of ſeats in . a 
Church do belong, with the diffe- 
rence, where one hath an Ile in the 
Church, built, and repaired by him, 
with his Grave-ftone and Coat Ar- 
mour, and where the ſeat is by pre- 
ſeription belonging to his houſe, with 
the difference there, between. an Ap- 
peal, and a writ of errour, the ſecond, 
140, 141. 

Whether a Prohibition lieth upon a 
ſuggeſtion of a modus of 40 8. for tithe 
hay growing in an.Orchard, paid to 
the Vicar, for all tithes here due to 
him, and to the Parſon, the right of 
tithes being in queſtion, 157, 158. 
A Prohibition to the high Commil- 
fion Court, for giving Colts, after a 


| pardon had, and before ſentence there, 


182. 

In what caſes a Prohibition lieth to 
the high Commiſſion Court, and in 
what not, where they examine upon 
oath upon a penal Law, where they 
will draw the title of patronage into 
queſtion, or will examine one to accuſe 
himſelf, whether to be prohibited, 
| 182, 183. 

The reaſon why Engliſh Courts are 

to be .prohibited, intermedling with 
matters of freehold, 201, 202, 203. 
Where the {piritua] Court is to be 
prohibited in caſe of probate of a will, 
being of land, and goods, and where 
2 prohibition is to be with a quoad the 
land, 210, 219, 220. 
Where Courts of Equity are to be 
prohibited, and where not, 194, 
8 197, 215. 

A Prohibition to the Court in the 
marches of Valet, for medling with a 
power, to make leaſes, upon a ſettle- 
ment of an eſtate, 216, 217. 
What Pleas, to a Libel, in the 
ſpiritual Court, and refuſed, ſhall be 
cauſe ot a prohibition, and what not, 


209. 

In what caſes, a prohibition is to 
be granted, to flay proceedings in the 
ſpiritual Court, 227, 228. 


Where a prohibition ſhall be gran- 
ted, 
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ted to the ſpiritual Court, upon ſeve- 
ral preſcriptions, for a modus, and 
what ſhall | 
not, : 238, 239, 240- 
Where a prohibition ſhall be gran- 
ted to ſtay proceedings in the ſpiritu- 
al Court, in cafe of a will nuncupative 
for ſale of Land, and diſpofing of the 
money, 257. 
A Prohibition, upon a Hbel in the 
ſpiritual Court, becauſe he gave in evi- 
dence, at a Court Leet, that he was a 
drunkard, 269. 
No property in Trees ſold, before 
ſeverance, | 7. 
Touching the Court of Pypowders, 
the nature of this Court for what cauſe 
inſtituted, of what matters to hold 
plea of, and within what time, with 
the difference, where the ſame is held, 
ſecundum conſuetudiriem , and where 
by Charter, 21, 22, 23z 24, 25. 
A Court of Pypowders that is held 

by preſcription, whether the ſame 
may be held, without a Fair, of what 
matters, and within what time, 22, 
23, 24» 25. 

Wherher a writ of faux judgement, 

or a writ of error lieth upon a judge- 
ment given in a Court of Pypowders, 
235 24. 

Touching the pleading to an action 

of Account of Receiver, what ſhall 
be a good plea in Bar, what not, and 
what allowance ſhall be made of diſ- 
burſements before Auditors, and what 
not, with the difference, where one is 
charged as Baily, and where as receã- 
2 277, 278. 
Whether the promiſe of a feme 
executrix, upon forbearance of ſuit, 
to pay a debt due upon the contract 
of the husband, fhall bind her, or 
not, di 278, 279. 
A prohibition for to reſtrain cutting 
don of timber, by Biſhops, Deans, 
and Chapters _ 35: "o. 
A prohibitionto'the ſpiritual Court, 
for trying there che valifiity f à leaſe, 
where they are to be prohibited, and 
where not, 2863 and 315,3 16. 


for precerding there, after a verdikt, 
and judgetnent at che Common Law, 


| 


be aid a good modus, what 


| 284. 
A prohibition to the ſpiritual Court, 
upon a libel, for tithe of under-wood, 
by reaſon of a preſcription in non deci- 
mando for the Wilde of Kem, where 
ſuch a preſcription ſhall be good, 


where not, 285, 286. 
And where Tithe is to be paid, and 
where not, 285, 286, 


A prohibition to the ſpiritual] Court, 
upon a modus decimandi, and an At- 
tachment for Proceeding there after 
the Prohibition, 289. 

What Pleas allowable, what not, 
and whether a Grant made time out 
of mind, without allowance of the 
ſame in Eyre, be pleadable or not, 

296, 297, 298. 

A Pardon to an Indictment for a 
Premunire, and the pleading of it, 
and allowed, 299, 300. 

Whether by a Pardon of all con- 
tempts, a Judgement in a Premunire 
be by this releaſed, 299, 300. 

A Pledge, and when the ſame is 
to be delivered, 307, 308. 

A Prohibition to the Spiritual 
Court for rejecting a Plea, and pro- 
ceeding unto Sentence, where they are 
to be prohibited, and where nor, 

315, 316. 

Where a Gift or other matter ſhall 
be tryed in the Spiritual Court, and 
where not, 315, 316. 

A Prohibition to the Admiralty, 
the Libel not being for a thing done, 
ſuper altum mare, but upon the Land, 
for Wood cut down, laid to be grow- 
ing at Braſil; and what matters are 
there to be tried, and what not, 322, 


323. 
Where a Plea ſhall be ſaid to be 
repugnant, and where not, 326, 327, 
328. 

Where a Plea in bar, by way .of 
Juſtification, hall be made good by 
way of Implication, and where not, 
329, 330. 

A Plea in bar by a Conſtable, by 
way of Juſtification of Impriſonment, 


| where the ſame is good, where not, 
A protifbirion'to the DurchyCort, | 


329. 
Where a Plea in Bar to a ſpecial 
ARQion on the Caſe, brought againſt a 


Chi- 
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Chirurgeon for "not performing; his 
cure, ſhall be good, and where — 
3324-333” 
Where a Plea in bar thall — 
without a Travers, and where not, 
3337237 
What ſhall be laid to be a good pled, 
by way of Juſtification of an Impri- 
ſonment, by a Warrant from the Lord 
Mayor of London, 335, 336. 
Where a Plea-ſhall be diſcontinded, 
and where not, 335. 736. 


Aud 
4 'C 


# 


Wies 2 Quare impeiit will 
ng brought by the 
King for v Church. in Woler, or not, | 
i WY 
A Warrente und the Biſkep | 
of Dundam, for Claiming of Mine's 
catalla Fele, and of thoſe which | 
ſtand mute, where the fame licthy and 
where not, 2267 wy. 
A Quo Warrant. againſt Brigs 
chiming of a Foreſt, — be clvins 
ed by Charter. together with 2 con- 
feſlion of the King's Attorney ot the 
won what is wrought by the ſane, 
— 296, "OT 298. 
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Wan, are to be prefemed, 
Judicial Recoveries, ot · Re · 
cognlzaners, being * aus en 
165, 

Recuſants = to and Furetics 
for their good Behbyviour : whether 
Fopiſn * may be admitted as 
ies for them r not, 153. 
Whether the Recognitors in an At- 
ſiſe, are Recagnitors: before! they be 
ſwore, or. nat, land touchintz the ye- 
turn of the Writ, 159, 160, un. 
Recognitors, inan Aibſe callediRe- 
Sennen ſot having of the view and 
7. reti aſter they are worn, 461. 


What the Recognitors/iw an Aſiſt 
are 0 dla. C. uw view, totry, and to 


enquire, 1614 

Where; a aint 3 ſhall 
be as 2 common an: againſt an 
Infantz de 1; . 235; 

Where & re-dilleifin ball be, and 
whete not; where all the Recogoi- 
tors but one are dead, whether can 
there he a 3c: diſſeiſiu ox not, the en- 


quiry being to be, per primos jurato- 


res, & per alies, 160, 161. 
No re- diſſeiſin, but when the udge- 
ment is per viſum, when the Judge- 
ment is by Reddition, whether then a 
ro- diſſeiſin may be had, 161. 
2 ſhall be releaſed by a Releaſe 
Actions, Executions and De- 
and of all Actions, Suits and 
7 — and of all Actions, Duties 
and Demand, 231,232. 
When a nkalajon Debtor, yes an 
Adminiftrator;” ſhall be good, and 
where not, 30 4. 
What ſhall be ſald to be a good Re- 
mainder, litmi tted by à Will, and 
what not, | 28, 29. 
-' Touching the tclation between the 
fx | day in bat, and the Nifi pris day, 
2441, 242. 
What ſhall be laid to be a good Ke- 
mainder; and what: not, being Hrnit- 
ted unto an Alien, if he ſhould: thed 
be a Denizen, aud Capable to take it, 
with other Remainden, 33, 34 
A KRemitter, and what ſhall be a 
good Remitter, what not; and when 
two Eſtates meet together, whether 
a Remitter may be withoat any elec- 
tion of the party to be teinitted, and 
at what time, and — — Eſtate a 


Remitter is to 
a Remntex may be tx. entry, 


or not, 272%, 313 2 
Two ——— Treſpaſs and 
Eiectment., the one conſeſſeth the 
Action, the other — Non culp. 
whether the Plaintiff may releaſt his 
Action, as to him that confeſſeththe 


fame, and proceed againſt the other, 


| i Treſpalh, tary TIS Ca 


Whether 3 Repleadert may 
2 pn, without . Lg of 


* Wetr'of: Nees 2 ait the 12. 
cher and Son, the 87 * 
t 
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the Son, and the con for the reſcuin 
of Himſelf, and what ſhall be 4 
return thereof, what not, 137. 
upon a Capiat, to the Sheriff, to 
take ſuch a one Nominaim, as a Feme 
ſole, who retutns, that ſhe was now 
married, or a Nun eft invemus ; whe- 
ther this be a good return, or not, 8 1. 
Reſcous, and whether the place, 
where the ſame was done, is to be 
ſpecified, or not, | 208, 
Where a Requeſt is to be made for 
performance of a Covenant, to ſettle 
a Copyhold eſtate for life 3 whether 
the requeſt-is to be made to the Cove- 
nanter, or to his Executorsz 139, 159. 
A writ of Rettitution of an Alder- 


man to his. place the cauſe of removal | | 


being inſufficient, whether he that was 
laſt, — may have another wit of 
Reſtitution to be teſtored to the place 
of an Alderman, one being dead, or 
not. 5 ' 123. 

The Sheriff mak ing execution upon 
an Hubere facias peſſeſſonem, after a 
writ of etror brought, and a Superſe- 
dea ſhe wed him, whether a writ of | 
Reſtitution is to be granted to the party 
put out, or not, FEY. 


be granted the laſt day of the _ 
2 . g. 

The Return upon à Haben Corpus, 
where the ſame · is good, and where not, 
; 1208 4% 259. 

A Leſſee doth Covenant, to pay a 
yearly rent to the Leſſor, and his heirs, 
whether this ſhall be a rent, or a ſum in 
groſs, due by Covenant or not; what 
are the proper words of Reſervation, to 
make a Rent, and what not, 282,282. 
Where a remainder ſhall be good, 
and here not, upon a Leaſe, ot deviſe 
made to a.moigne z remainder over, 
| F541 , 1-77 110898. 
la what manner the Recognizance 
ought to be unto the Juſtices of the 
Peace, upon: the Statute of 8 Elis. 
cap. 3. for Baſtard children, 343. 
-, Touching Rogues, and what is to be 
done with them, t. 3358. 
Upon a Scire faciu, to the Juitices 


wail 94. | Non-xcfidency, the other for ta 
Whether a Writ of Reſtitution may | 


Ina Scire fatia, to the party, upon 

à Writ of Erzor in a Parliament, when 
the ſame is to be returned, and what is 
the common day for the return of a 
Scire facias, 5 163. 
To whom a Scire facias ad audien- 
dum errores, is to be directed, whether 
40 the adminiſtrators generally, or to 
ſuch à one Adminiſtrator, 230, 231, 
232. 
A Seire facia, given by the — 
of Weftminfter, 2 cap. 45. 63. 
Whether a Scire facias, upon a Re- 
cognizance, be within the Statute of 
25 E. 3. cop. 17; which gives the 
like proceſs, in Debt, as in Account, 
63. 

To the Sheriff, an erroneous "it 1 
cels comes out of the Chancery, le- 
ther the Sheriff is to examiae the errot 
qt the Court, or not, and how the 
Sheriff is in ſuch a caſe, to demtane 
himſelf, wich the difference, where che 
Court hath Juriſdiction of the catiſe 
62, 63,64, 65. 
© Upon the Statute of 21 H. 8. cop. 
13. An Information for Non-refiden- 
cy againſt two Parſons, the ont for 
of 
a Farme, one pleads removal for fick. 
neſa, the other taking the Farme' fot 
maintenance of - his tamily, whether 
the pleas, good, or not, 18. 
Upon the Starute of 18 Elia. cop. 5. 
An Information againſt a common 
informer, for an abuſe by a cauſeleſs 
Information, to draw on a Compoſi- 
tion, 14 | 2 
Matters puniſhable in the Stür- 
chamber, as private Inſtruction given 
by the party, to one of the Jurors, 25. 
Touching the Statutes of 13 Elix. 
cap. 7. and of 1 Fac. cop. 15. touthing 
Bankrupts and how tho Commilſionct 
in their aſſiguments me to demean 
themſclves, —_— i", : 26. 
Touching che Statute of 13 Ex. 
cap. g. Ulury pleaded, to avoid pay- 


ment, | n 1-34» 35. 
the Statute of + 


T 
cap. 3. of forger of Fei fans, 35. 
by arever- 


of the King's Bench in T / what 
record they ate to ſend hither, 118, 


A Statute acknow 

froner in tail, in his mother, 

tenant in tail, end a Hine wich Procta- 
mations 
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mations after levyed by him, the mo- 
ther dies; whether this Statute ſhall 
be extended againſt the Conuſee, or 
not, 45. 
A Statute acknowledged by the Son, 
reverlioner in tail, in the life of the 
mother tenant in tail, and after dies, 
the daughter iflue in tail, levyes a 
fine in the life of the mother, the mo- 
ther dies; whether this Statute (hall 


be now extended, or not, 45. 


Touching the Statute of 1 Marie, 
cap, 3. for diſturbing of Preachers, and 
the reciting of the ſame Statute in 
pleading, how the ſame is tobe, 47, 

48, 49, 50, 51, 52 $3, J4. 

Touching Statutes, recitals, and 
miſrecitals of Statutes, and how far 
the ſame ſhall vitiate a Declaration, 
and how far not, and where a needleſs 
gecital of a clauſe; in a. Statute ſhall 
make the ſame part of the Statute, 

49, 50, 31, 52. 

Touching the Statute of 3 Fat. cap. 
8. for finding of two ſureties, to the 
Clark of the errors, to proſecute with 
effect, whether a writ of error, to re- 
verſe a Judgement in Debt, for arrera- 
ges upon an Account, or an Action of 
Debt upon a Bond to perform Cove- 
nants, .be within the Statute, or not, 
and what Actions, are within the ſame, 
and what not, 53554. 
FTouching the Statutes of 13 K. 2. 
e 13. and 8 Elix. cap. 15. for hunting 
and deſtroying of vermin, Badgers, 
and Foxes, 60, 61, 62, 

Touching the Statute of Weftminfter, 
the 2 cap. 45. which gives a Scire fa- 
cias, and cap. 18. cum debitum fuit, 
recyperatum, an Elegit given, 63, 

Touching the Statutes of Marle- 
bridge, cap. 23. and weſtminſter the 
2 cap. 18. which gives the Capias in an 
account, | 63. 

Touching the Statute of 1 H. 7. cop. 
1. which gives a Formedoy againſt the 
pernor of the-profits, - ' 83. 


Touching the Statutes of 32 H. 8. 
eap, 30. and 18 Eliz. cap. 14. for the 
aiding of miſpleading, and miſtryals, 
after verdict, 6s, 67, 

Touching the- Statute of 23 H. 8. 
eap. . one not to be cited out of the 


Dioceſs, 72, 73. 
Touching the Statute of 1 K. 2. cap. 
15. againſt arreſting of one in time of 
Divine Service ; with the difference 
where the matter is between two com- 
mon perſons, and where between the 
King, anda common perſon, 72. 
Touching the Statute of 2 E. 6. 
cap. 13. for not ſetting out of tithes, 
and whether proprietarius, or firmarius 
be a good title upon this Statute, $3, 
$4, 85, 86, 

Touching the Statute of Merton, 
cap. 3. Which gives the Rediſſeiſin, 


Coronatoribus, 93. 
Touching the Statute of 32 H. 8. 
cap. 5. of Reextents, 97, 99. 


Touching Executions upon a Statute 
by Elegit, when the ſame ſhall be ſaid 
to be with ſatisfaction, and when not; 
how, and when the ſame ſhall be ſaid 
to be ſatisfaRtory, and when not, 98. 

10p, 110, 111. 
Touching the Statutes of 3 1 H. 8. 


"cap. 1. and 32 H. 8. cap. 32. of Par- 


titions to be made, 114 
Touching the Statute of 2 E. 6. 
cap. 13. of Tithes, and the miſrecital 
the ſame, as didi Domini Regis, for 
domini Regis, 109. 
Touching the Statute of 8 H. 6. 
cap. 13. of Forcible Eurie, an Indict- 
ment upon this Statute, 121. 
Touching the Statute of Magna 
Charta, cap. 11. Communia placita non 
ſequantur Curiam noſtram, 123. 
Touching the Statute of 18 Elis. 
cap. 5. Licenſes to be granted to com- 
pound, 137, 138. 
Touching the Statutes of Magus 
Charta, cap. 14. and of Marlebridge, 
cap. I. 140. 
Touching the Statute of 18 Elis. 
cap. 7. for the Impriſoning of offen- 
ders, for one year, without bail or 
mainpriſe, and to be in ſalva, & ard 
Cuftodia, _ 137. 
Touching the Statute R. 2. cop. 
12. for the reſtraint of Priſoners, ſub 
enſtodia from going abroad, but in 
ſpecial Caſes, 138, 
Touching the Statute of 3 Fae. 
cap. 5. A Recuſant convict, to be ex- 
communicated, 1557156, 
B bb 2 Touch- 
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Touching the ſtatute of 27 H. 8. 
tap. 26. Of annexing Hales and Eng- 
land, in one, 156,157. 

Touching the ſtatutes of Merton, 
cap. 3. which gives the Rediſſeiſin, 
and the ſtatute of Veſtminſter, the 24. 
cap. 30. In an Aſſiſe, and Rediſſeiſin, 
quod recuperet per redditionem, 160, 

161. 

Touching the ſtatute of Merton, 
cap. g. of Diſparagements, 163. 

Touching the ſtatute of 31 
cap. 6. of Simony, 182. 

Touching the ſtatute of 2 E. 6. 
cap. 13. of Tithes, 183, 184. 

Touching the private ſtatute of 
14 H. 8. fox the Incorporation of the 
College of Phykcians, 185, 186, 

Touching the ſtatute of: 5 Elis. 
cap. 4. What. Trades within this 
ſtatute, and what not; and whether 
an Upholſter be within this ſtatute, or 
not; how far London ſhall be ſaid to 
be within this ſtatute, how the ſame is 
divided, and touching the Proviſo in 
the (aid ſtatute (excepting London) 
and Norwich, out of the ſame; and 
whether a Brewer, a Pippen-monger, 
a Dawber, Thatcher, Gardiner and 
Tankard-bearer, be within the ſtatute 
or not, 186,187, 188, 189,190, 191. 

Touching the ſtatute of 7 E. 1. De 
Religiofis, againſt deviſing of Lands in 
Mortmayne, with the reaſon why Lon- 
don, not bound by it, 187,189,190. 

Touching th e ſtatutes of 11 H. 7. 
cap. 19. and 5 E. 6. cap. 23. for Up- 
holſters, 188. 

Touching the ſtatutes for the Com- 
miſhon of Sewers 3 and their com- 
mitting of one, and keeping him in 
Priſon till he releaſe a Judgement, how 
they are to make their taxes; whether 
they may taxe whole Townſhips, or 
not, 198, 199. 

Touching the ſtatute of 23 H. 6. 
cap. 10. of Sheriffs bonds, 213. 

Touchirſh, the ſtatute of 36 E. 3. 
cap. 15. That Declarations having 
matter of ſubſtance to be good, al- 
though defeQive in form, 214, 115. 


Touching the Statute of 13 Elis. 
c. 5. of fraudulent conveyances, 218, 
Touching the ſtatute of 2 E. 6, cap. 


Elix. 


13. for Tithes, * eee 
Touching the Statute of 13 Els. 
e. 7. of Bankrupts, 236,237,238,239. 
Touching the Statute of 1 E. 6. 
cap. 12, Repealing Statutes for Trea- 
ſon, 247. 
Touching the Statute of 9 R. 2. cop. 
3+ for the bringing of a Writ of Error, 
in the life time of the tenants, 247. 
Touching the Statute of 4 H. 7. cap. 
24. of Fines, 247. 
Touching the Statute of 4 E. 1. by 
which Merchants ſtrangers not to pay 
Priſage, but to pay 27. a Tun, for 


Butlerage, 254. 
Touching the Statute of 4 Fac. cap. 
3. Coſts to be paid upon the Non-ſuit 


of the Plaintiff, whether an Executor, 
being Nonſuit, ſhall pay coſts, 261. 

Touching the Statute of 31 Eliz. 
cap. 7. againſt building of Cotages, . 
without laying of 4 Acres of Freehold 
to the ſame, 264. 

Where a fuperſedea (hall be granted 
and where not, upon a writ of error, 
brought to reverſe a Judgement, and 
what writs in themſelves, are a ſuper- 
ſedeas, and what not, 163, 164. 

Where a ſecond ſuperſedea ſhall be 
granted, upon the abatement of the 
writ of error, and where not, with the 
difference where the writ of error 
abates, by the default of the party, and 
where not, but by the non vener of 
the Juſtices, and whether in ſuch a 
caſe, the writ of error be not a Super- 
ſedeax-in it (elf, 172. 

Touching ſuit to a Mill, the nature 
of it, and how to be pleaded, 185, 


186. 
A Surrender of a Copyhold eſtate, 
Habendum, to the uſe of an Infant in 
ventre ſa mere, whether this be a good 
Surrender or not, 272, 273, 274. 
One Surrenders a Copyhold eſtate 
to the uſe of his wife, whether good or 
not, | 2731 274 
Touching the Statute of 32 H. 8. 
cap.24. what Aſſignee ſhall be within 
this Statute, and what not, to have 
a Rent by Covenant to be paid, 282. 
Touching the Statute of 3 Fac. c. 8. 
of finding of ſureties by Defendants, 
whether a Defendant in Debt, being an 
admini- 
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adminiſtratrix ſhall find ſureties, or 
not, within this ftatute (pleading fully 
adminiſtred) whether an executor or 
adminiſtrator, be within this Statute 
to find ſureties, and who are within 
this Statute 3 who not, as to finding of 


ſureties, 284, 285. 
Touching the Statute of 2 E 6. e. 13. 
for payment of tithes, 285, 286. 


Where a ſcire fecias,ſhall lie againſt 
the old bail, after a Proce , to 
proceed in the Inferiour Court, — 

287. 

Touching a Swannymote Court, 

and who may have the fame, 295, 
296, 297, 298. 

What Statutes ſhall bind the King, 
and what not, 298, 

The Statutes making mention of 
Forrefts, what kind of Forreſts thoſe 

are, whether onely nominal or real, 
; | 298. 
Touching the Statute of 27 E. 3. 
cap. 1. of Premithire, 299. 
Touching the Statute of 2 H. 4. 
e. 15. impowering the High Commiſ- 
ſion Court, | 300, 301. 

Touching the Statute of 13 Elis. 
eap. 10. of Leaſes (other then Leaſes 
for 2 1 years, or three lives) from the 
time that any ſuch Leaſe ſhall be made, 
how to be conſtrued, 305, 

Touching the Statute of 21 H. 8. 
cap. 11. which gives Writs of Reſti- 
tution to the party robbed, 310) 

Touching the Statute of 31 E. 3. 
cap. 11, for the granting of Letters of 
Adminiſtration by the Ordinary, 315, 

316. 

Touching the Statute of 5 E. 6. 
cap. 14. for Ingroſſing of Corn, 317. 

Touching the Statute of min- 
ſter the ſecond, cap. 12. which gives 
the Action of Debt for an Eſcape, 

21, 

Touching the Statute of * fin. 
ter the ſecond, cap. 39. Wards, and 
whether a feme Covert be within this 
Statute or not, 322, 

Touching the Statute of 13 R. 2. 
cap. 5. for tryal of matters arifing 
beyond Sea, $23: 

- Touching the Statute of 15 K. 2. 
cap. 3. the Juriſdiction of the Court 


of Admiralty, 323. 
Touching the Statute of 23 Elix. 
cap. 1. for Recuſants; and the Statute 
of 1 ac. cap. 4. of conformity of 
Recuſants, and how benefit is to be 
taken of the ſame, coming after Judge- 
ment, 324, 325. 
Touching the Stannery Coutt, and 
the Juriſdiction of the ſame, 326, 
327, 328. 

Touching the Statute of Magns 
Charta, cap. 29. Nullur liber homo, and 
the ſeveral confirmations of the ſame, 
28. 

Touching the Statute of inen. 


ter the firſt cap. 15, of Impriſonment 


by the Sheriff, 28, 
Touchiog the Statutes of 28 Z 3. 
cap. 3. and of 1 E. 4. cap. 2. againſt the 
power of a Sheriff to impriſon, 328. 
Touching the Statute of 1 Marie 
cap. 8. the Sheriff not to act, as a 
Juſtice of Peace, 328, 329. 
Touching the Statute of 2 er 
of 13 E. 1. cap. 12. giving power to 
the watch, 328, 329, 330. 
Touching the Office, and power of 

a Sheriff, having in him euſtodiam 
comitatis, and is conſervator pacis, 
329, 330- 

Touching the power of a Sheriff 
to commit one for breach of the peace 
upon himſelf, 330. 
Touching the Statute of Northamp- 
ton, 230. 
Serjeants, wherefore called Catch- 
les, 5. 
Touching the Statute of 25 2 3. 
cap. 2. de ſervientibu, 333. 
Touching the Statute of 18 Elis. 
cap. 3. touching baſtard children, and 
how proviſion is to be made for them, 
and by whom the matter to be exami- 
ned, and ordered, 341, 342, 343, 
348, 349, 355» 

Touching the Statute ot 43 Elx. 
cap. 2. concerning the poor, and 
how proviſion is to be made for ' 
them, 344, 345, 346, 347, 348, 


350, 351, 352, 3531 35+ 336, 357, 


58. 
- Touching the Statute of 43 Li. 
cap. 2. and who ſhall be ſaid to be a 
grandfather or grandmother, to give 


relief 
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relief within this Statute, and rd 
not, and whether a Baſtard-child to 
be relieved, be within this Statute or 
not. 344, 345, 346 347. 
Touching the Statute of 43 Elis. 
cap. 3, and who ſhall be ſaid to be a 
perſon to be provided for by the Ju- 
ſtices of Peace, within this Statute, 
and who not, and what order made 
by the Juſtices of Peace, ſhall be 
good within this Law, and what not, 
347» 348. 
Touching the Statutes of 18 Elis. 
cap.'3- and 7 Fac, cap. 4. Touching 
Baſtard children, one having a Baſtard 
child, and no proceedings againſi ber 
upon the Statute of 18 Elis. ſhe at- 
terwards had a ſecond Baſtard-child, 
whether ſhe may be proceeded againſt 
upon the Statute of 7 Fac. as fox her 
ſecond offence, having not been pu- 
niſhed for her firſt offence, 348, 349. 
Touching the Statute of 18 Elis. 
cap. 3. and where there is a practice, 
to charge an other pariſh, with keep- 
ing of a-Baſtard-child, 349,350. 
Touching the Statute of 43 Elis. 
cap. 2. by whom a Baſtard - child is to 
be kept, the reputed father- being 
dead, and to what place to be ſent, 
and to what place the Law hath re- 
ſpect, 350. 
Touching the Statute of 43 Elia. 
cap. 2. and to what Pariſh children 
(hall be ſent, their mother dying in 
tranſitu, and what ſhall be ſaid to be 
a place of ſetling, within this Law, 
351% 352, 358. 
Touching the Statute of 43 Elis. 
2. where one pariſh is not of 
ability to relieve their own poor, the 
next pariſh being of ability, to con- 
tribute when this contribution ſhall 
ecaſe, orgþe leſſened, 352,353. 
Touching the Statute of 43 Eliz. 
cap. 2. and how rates and aſſeſments 
are to be made by the Statute, for re- 
lief of the poor, and for what eſtates, 
and how far, the occupiers of land, 
and the leſſors, for their rents, ai to 
be rated and aſſeſſed, 353, 354. 
Touching the Statute of 18 Liz. 
cap. 3. proviſion to be made for Ba- 
ſtard· children, and touching Appeals 


from the order of the two —— 
ot the Peace, unto the quarter ſeſſions, 
; 3435 344» 355, 356. 
Touching the Statute of 43 Elia. 
cap. 2, touching proviſion to be made 
for a Creeple being taken, as a vagrant, 
wandring and begging, and whither 
to be ſent, 357, 358. 
Touching the Statute of 39 + ln. 
cap. 4. for puniſhing of Rogues, whe- 
ther that ſhall extend to children un- 
der the age of 7 years, and whether 
ſuch an Infant ſhall be a wanderer 
within this Statute, 352. 
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Ouching tithe, and whether tithe 
| wood belongs to the parſon, or to 
the vicar, Mich. 10. Jac. B. R. 25. 

Whether the word Alteragium, * 
and minutæ decime, will carry tithe 
wood or not, and whether by theſe 
words and uſage the Vicar may have 
tithe wood, 27. 
What things a tenant in tail may do, 
for the benefit of his · iſſues, and what 
not, 43. { 
In what caſes a parſon Welt = 
tithes, and in what hot, and where he 
ſhall have tithe of corn, ſold by himſclf, 
when he was not parſon, and coming 
to be there parſon, before ſeverance, 
whether he ſhall here have tithe, con- 
trary to his grant, and where a parſon 
may pay tithes himſelf leaſing his par- 
ſonage, | | 183, 184. 
What ſhall be fufficient words in a 
grant, to diſcharge a grantee, from 
payment of tithes,and what not, 184. 
Touching the- payment of tithes, 
who to pay, and who not, and what 
ſhall be a ſufficient diſcharge of pay- 
ment of tiches, and what not, 249. 
How the term is to be accounted, 
but as one day in Law, 295. 
Where a tfaverſe is to be taken by 
the Plaintiff, and where not, where 
the Detendants title is by pica confeſ- 
ſed, and avoided, whether any tra- 
verſe is here to be taken, 1. 4. b. 
Where the Defendant claims by a 


leaſe ſox years, and the Plaintiff claims 
by 
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by a former Ueals d whether any y Tra- 
vers is here to be, and by whom; and 
what.is here to be traverſed, 1. 6. b. 
What ſhall. be ſuid to be a good 
— — whatnot, in a Prohibition 
ſurpluſage of an Eſtate, to 

— the ſame was, 20, 
What ſhall be ſaid to be a good, 
Travers, and what not, «in an Action 
of Debt, upon an award, by which 
one to releaſe all ſuits, and the other 
to pay money, 397 40. 
Where a Travers is to be taken, 
and where not; and where the place 
2 the taking is traverſable, and where 
201, 202, 203. 

bat ſhall be ſaid to be a good 
trial — what not; in a Court of Py- 
22, 234-24, 25. 

What tall be Gidto be a good trial, 
and What not, in an Action of Debt 
upon à Bond, made at one place, and 
pleaded to be made upon à corrupt 
agrerment or by Dures, at another 


place, hoy. this trial is to bœ and of | 


what plact᷑ the venire facias, for trial 
of this, is to be; | ' 341135 
Touching the trial of /a 
N being the Law of the Land, 
how the ſame is to be tried, whether 
by a Jury, or by the Judges, 250, 
2516252, 253, 254- 
A Treſpaſs brought by an Executor, 


(after probate of the Will) an 
Adminiſtrator, Es 
int his hands, whether this lieth 


not W uns: 
A Trover and converſion for 
by two Plaintiffs, a Verdict for ; 
before Judgement: vac n chem dies, not 
guid operate by thib, 354621 
A —— 
Baate- man, for goods: miſcarried-by 
reaſon of a Tempeſt; whether this be 
maintainab le, g * 880 
Whether in trſpaſzs, for 1 
way of his Hay, «he Plaintiff 60 
wake any — or not to dt, in 


the making 


kis | -» 


of his Judgement, 288: 

What ſhall be ſaid to be # matter 
traverſcable, and what not, und whe- 
ther (Sciens) be craverſcable; or not, 


In a Trover, and , fora 
bag of- money, left as a in the 
Serjeants hands, to ſtay fale of 3 Buts 
of Sack, taken in execution, a 


and refuſal; whether this 1 
a converſion, and what ſhall make 4 
converſion, what not, 306,307,308, 
309, 310, 311, 312, 313, 31 
Where the bailement of goods bs 
traverſeable, and where not, and what 
is to be traverſed, what not, 307,308, 
309, 310, 311, 312, 313, 314. 
In a Trover and Con verſion, what 
denyer ſhall make a Converſion; and 
what not, Ts 308, 30g. 
Where Non feſans, ſhall make a man 


| a treſpaſſer,and where not, 312,323; 
Treſpaſs for an aſſault, and battery, 


Par . amy 
Taha fora ale, , 
and impriſonment, at 4 722 
— a, 326, 3 4 
328. 
Touching a Traverty and wharthalt 
be ſaid to be a good Travers, and what 
not, and what matter is traverſcable, 
what _ — — 
battery, impriſonment, the time 
and place is traverſable, and where 


26, 327, 328. 

5 Tespe for an Mate, wounding, 

and: — 335 336 
T what the ſame 

is — for not · performance 
ot it, whether the ſame be aſſetts, ot 
2+ ſorſeitable by attainder, 337: 
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not, 48, 49, 59, $1, 52. 
What ſhalbbe ſaid 40 be a;variance, 
fo vitiate.a Declaration-in Debt, by a 
Parfon,. upon the Statute oi 2.6. cap. 
13. for nat ſetting out of Tithes, his 
Leaſe being ſar q years, (if he live ſo 
long) declares upon à Leaſe by him 
made, if he ſhould fo long live, and 
_— Parſon; whether this be a 
onagcrial: variance, if a Leaſe be made, 
4 die dati, and declares of 2 Leaſe, 
made, 4 die confechionis; whether a 
material variance or nat, 83. 84,85, 86. 
: Touching variance in Writs, what 
fall be a variance, and What not, 
200 83, 84, 85, 86. 
8 hat ſhall be ſaid to be 2 material 
vatiance, between the Bill, aud the 
' Declaration; and what not, 144 
: Whatſhaltdhe (aid to be 2:materis) 
variance bet ern the Wrir' of Error, 
and the Record: for the Removing of 
(Ye: Record; and. hat not, 168, 169, 
* 170, 17, 272, = 
© Roadr midtplets 2 
be and. from what not, and — 
the lame nere un a houſe, or not, 
20 25. 
* bes veuire facia 4. uu, is to 


be, to ſupply, deſcts ,. as theomicting 


1 
A venire facies awarded of one 
place, whe it ſhould be of two, whe- 
ther this he a miſtuyal, mot, whether | 4 
they of one Pariſh; may try, what be- 
longs to another Parith,and from what 
place a wenire: fucks. is: moſt prapenly 
to-lieawanded; 8658,88, 89. 
. A venire. facia, but of one place; 
Fhere it ſhauld be of t, whether 
3 miſtryal, _— 114; 135. 
Paymentiot money;to be in:Lincalns- 
Snniallupeare mid), the — 
from: Holbewr nu, whether this well a> 
warded, or not, and whether à uenirt 
facia may be of an Inns of Court, 120. 
Touching the awarding of a venire 
Facia, where the ſame is well awarded 
and where not, and where the Town 
and the Pariſh ſhall be ſaid to be all | dm 
one, and ere not, 29 


| Where w verdick (hall malta a 
let gory; und where not; 


44 


4. 


8 in a former, ſpecial ver 
33. 


here a verdict given, malt be good, 
and where not, 87, 88. 
In av action upon the caſe for words, 
a verdict for the Pla Plaint. that the words 
; were: ſpoken, as they were ſaid, the 
verdict goes farther, ſed Viterius di- 
emm, that the words were ſpokewinhis 
abſence, not in his preſence.; whether 
by this latter part ot the Verdict; tlie 
Plaintiff ſhall be _—_—_ of his Judge- 
ment, or not, | 56; 57- 
Touching the 1 view, by the! 
nitors in an Aſſes whether che ſame 
be of neceſſity to be kad, or not, with 
the reaſon of the view, 161. 
Where a Unity of poſſeſſion, in.the 
Abbat, thall diſcharge! pay mene of 
Tithes, and where not, 8, 67. 
Whether a uſe may be — anc N 
a coramon Nec -againſt an In- 
fant or not, ; 295. 
h Touching contingent uſes, and timp- 
tations to ſuch uſes where good; and 
wherenot, ill vo 27%. 
ay | | es a vexire facia, and the 
the tame, and where it 
ſhall. be Sl awarded, and where not, 


being to — dhe cauſe of Action, 
ech! | vn! 337% 92. 
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hing thewaiving obs Demut 
rex to a Dectaration.and pleading 
— where it may be, and here 
ado, ncaſe.ot | ! £69. 
er the waiving of 


by: a wma, after the death of het 
husband, a leaſe being tnade to the 
— rent, whether by this ke hall 
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20 wo 
andzffect of the _ — — 
is never attached, how far the fime 
chalbopeiate and ti hat eſtate an tien · 
eil how, long to continne, when to de- 
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how to uſe his warren. 116,117 
Touching Wales, and whether writs 
of Execution may go into Wales, or 
not, and whether they may go to Che- 
fter, and to Durham, Wales & England 
being annexed, and made one by the 
ſtatute of 27 H. 8. cap. 26. 156,157 
Whether for a Church in Wales a 
Quare Impedit lieth for the King, or 
not. 147 
A man claims a Warren by Charter, 
how he is to hold and enjoy the ſame, 
with the difference where it is by char- 
ter, and where by preſcription, 254 
What ſhall be ſaid to be waſte, and 
what not, the cutting of what Willows 
ſhall be waſte, and what not, 96 
Who ſhall be puniſhed in waſte, and 
who not, and whether an Occupant 
ſhall be puniſhed in waſte, or not, 209 
210 
Two Welſhmen become bail for ano- 
ther, arreſted upon a Latitat, Judg- 
ment given againſt the Principal, whe- 
ther a Capias ad ſatisfaciendum ſhall go 
into Wales, againk the bail, or not, 54 


55 

Touching Wills, and the due con- 
ſtruction of them, how the ſame ought 
to be conſtrued, how, and in what 
manner the true meaning of the teſta- 


| the parts of the Will to ſtand, 


tor is to be gathered, and to make all | 


12 
124, 125, 126, 127, 128, 129, — 
131, 132 

At what age a man may make a 
will, to diſpoſe thereby of what he 
hath, 131 
Touching the conſtruction of a will, 
where a man having two moities, by 
ſeveral purchaſes, in two ſeveral Coun- 
ties, deviſcth all his moities in one 
County, not naming the other, whe- 
ther both moities ſhall paſs or not, 176 
177, 178, 179, 180, 181 

What Eſtates may be made good by 
will, and what not, 2734274 
Who ſhall be ſaid to be agood wit- 
neſs, and who not, whether one at- 
tainted of Fellony, and pardoned, or 
a Recuſant convict, may be a witneſs 
or not, 144,145 
Touching the writ De ſeda ad mo- 
lendinum, the nature of it, and againſt 
whom it lieth, 195,196 
Touching the Watch, and their 
power, in arreſting of Night-walkers, 
and whereupon the ſame is grounded, 
328, 329330 

Whether an Infant, under the age 
of 7, years, ſhall be ſaid to be a wan- 
derer, within the ſtatute of 39 Eliz. 
cab. 4+ for the puniſhing of Rogues, 
Ccc 352 


